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BUKOPUCTAHHS COENIAJILHAUX 3HAHB MIJ YAC JOCYA0OBOIO
PO3CJIIIYBAHHS IIAXPAMCTB,
BUMHEHUX YEPE3 MEPEXKY IHTEPHET
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AHoOTamisgs. Y CTaTTi HAroJjoIIeHO, IO OJHIEI0 13 HEOOXITHUX YMOB
e¢(eKTHBHOTO PO3CIiayBaHHS IIaXpaliCTB, BUMHEHUX YEpe3 MeEpexy I[HTepHET, €
HEOOXITHICTh BUKOPUCTAHHsI CIEIlaIbHUX 3HaHb. [ligkpecieHo, mo epeKTUBHICTH
PO3KPUTTS Ta PO3CIIAyBaHHS IIAXpaiiCTB, BUMHEHUX Uepe3 Mepexy [HTepHeT, nmepen
yCiM, 3aJIeKUTh BIiJ] 3aCTOCYBAHHS KOMIUIEKCHOTO MiAXiAy, IO BHUSBISETHCA Yy
MOEIHAHHI PI3HUX (OPM BUKOPUCTAHHS CICHIAJbHUX 3HAHb Ha PI3HUX eTarnax
KPUMIHAJIBHOTO  TMpoOBajpkeHHs.  HaromomeHo, 1m0  ocHOBHUMHU  ¢dopMaMu
BUKOPHUCTAHHS CTEIiaJbHUX 3HAHb MIPH PO3CIIIIYBaHHI JTOCTIKYBAaHOTO IIaxpancTBa
€ OTPUMaHHS KOHCYJbTAIlli CHEIIaiCTIB 13 MUTaHb, SIKI MOTPEOYIOTh CIEMiAIBHUX
3HaHb, Y4acTh CIEIMIaIICTIB y MPOBEACHHI Ccaimuux (pO3IIYKOBUX) Mii; MPOBEICHHS
CynoBux ekcrneptus. IIporiec po3KpHUTTS Ta PO3CIINYBaHHS IIaXpaiiCTB, BUMHEHHX
gepe3 Mepexxy IHTepHeT, CynmpOBOJIKYETHCS IPOBITHOIO POJUTIO CIIeIliajicTa y i
cdepi, fKa MOJIATAE B OTJISIII KOMIT IOTEPHOI TEXHIKH, ITU(POBUX €IEKTPOHHUX HOCIIB
iHbopmarlii, MOOUTHPHHX Tele(OHIB, OMpaIOBaHHI POOOYUX 3aMKCIB KOPUCTYBAYiB
KOMIT FOTEPHOT TEXHIKU TOIIO. JlocmiKeHHsT HOC1iB KOMIT FOTEPHOI iHpOopMaIIii 1acTh
3MOTY JIOCTOBIPHO CTBEP/KYBAaTH IMPO HASBHICTh MAaTEpIaTbHUX CIiIB BUMHCHHS
raxpaicTB (KOMIT IOTEPHUX, CJICKTPOHHHX, IMUPPOBUX), mpodeciitHe 11 BHITYYCHHS
YHEMOXJIMBE Oy/b-sIKEe MOIIKOIXKEHHsI a00 3HUIIEHHS HasiBHOI 1H(opMalii. OCKUIbKU

MEXaHI13M BUMHEHHSl IIaxXpalCbKuUX i TMOB’A3aHUM 3 BHUKOPUCTAHHSAM HU3KHU
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€JIEKTPOHHUX HOCIiB, SIKI BIIOOpakaroTh 1H(POPMAIIi0 PO 3J0YMH, Ta 3A1ICHEHHAM
psAay omepaliii, ki BiI0YBalOThCS Yepe3 €IEKTPOHHI Ta TEIEKOMYHIKALIHI MEepexl,
0 3a3HAYCHIN KaTeropii crpaB HaiyacTilie MPU3HAYAIOTh: a) KOMIT FOTEPHO-TEXHIUHY
eKCIIepTU3y; 0) TeIIEKOMYHIKAI[IHHY; B) TOBApO3HABYY; I') CyI0BO-CKOHOMIYHY Ta IHIIII.

KurouoBi cioBa: maxpaiicTBO, KOMIT IOTEPHI TE€XHOJOTI, IIaXpailcTBO yepe3

Mepexy [HTepHer, kibep3nounHu, KibeprpocTip, Cy10Ba eKCepTu3a.

USE OF SPECIAL KNOWLEDGE DURING THE PRE-COURT
INVESTIGATION OF FRAUDS,
COMMITTED THROUGH THE INTERNET NETWORK

Larysa P. Grynko,
Associated Professor at the Department of Criminal Law
and Criminal Law Disciplines
Poltava Law Institute of The Yaroslav Mudryi National Law University

ORCID: 0000-0003-1861-8354
e-mail: gull_ukr@ukr.net

Summary. In article emphasizes that one of the necessary conditions for the
effective investigation of fraud committed through the Internet, need to use special
knowledge. Emphasizing that the effectiveness of the disclosure and investigation of
fraud committed through the Internet depends, first of all, on the application of a
comprehensive approach, which is manifested in the combination of various forms of
the use of special knowledge at various stages of criminal proceedings. It was
emphasized that the main forms of using special knowledge in the investigation of the
analyzed fraud are obtaining consultations from specialists on issues that require
special knowledge; the participation of specialists in conducting investigative (search)
actions; conducting forensic examinations. The process of uncovering and
investigating fraud committed through the Internet is accompanied by the leading role
of a specialist in this field, consists in the examination of computer equipment, digital

electronic media, mobile phones, processing of work records of computer equipment
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users, etc. Examine of computer information carriers will make it possible to reliably
assert the presence of material traces of fraud (computer, electronic, digital), its
professional removal, any damage or destruction of existing information is impossible.
Since the mechanism of committing fraudulent actions is related with electronic media
that display information about the crime, and the implementation of a number of
operations that take place through electronic and telecommunication networks, most
often prescribed the following categories of cases : a) computer and technical
examination; b) telecommunications; ¢c) commodity expert; d) judicial and commercial
and others.

Key words: fraud, computer technology, fraud committed through the Internet,

cybercrimes, cyberspace, forensics.

IMocTtanoBka npodaemu. bypxiuBuil po3BUTOK 1HGOPMAIIHUX TEXHOJOTIH,
KOMIT FoTepu3aiiiss Ta iHdopMaTh3allig MNpoHU3aIa Yci cepr KUTTETISUIBHOCTI
CycnutbCTBa. Takui AWHAMIYHHM 1 CTPIMKHM PO3BHUTOK BHKOPHCTAaHHS MEPExKi
[HTEpHET 3yMOBUJIO TVIO0ATBHY 1H(pOPMATHU3AINIO 1, IK HACTIIOK, BAHUKHEHHS HOBUX
MOJKJIUBOCTEH IS BUMHEHHS KPUMIHAIBHUX MPABOMOPYIIEHb. [HTEpHET CTBOPUB
NePEAYMOBH JIJII CKOEHHS MTPOTHIPABHUX JiSTHB, Cepell AKUX MPOBITHE MicIle 3aiiMae
maxpancTBo. 3-TIOMIXK HAWTOIIMPEHININX CXEM 3JIOYMHIII BHKOPHCTOBYIOTH 3JIaM
aKayHTIB y COIIMEpekKax, CTBOPCHHS MaxXpalCbKUX CalTIB, PEECTPAIIiI0 HEIPABIUBHX
aKKayHTIB TOIIO.

Ha cporogHi KibKiCTh KPUMIHATBHUX MPOBAIKEHb 32 (DaKTOM IIaxpaiicTBa
3poctae. Tak, 3a Bicim MicsmiB 2023 poky B VYkpaini Oymno Bigkputo 59 605
KPpUMIHAIBHUX TPOBa/pKeHb. lle HalOIMpmMii TOKa3HWK 3a OCTaHHI JIBa POKH.
Hampuknan, y 2021 poui 6yno Bigkputo 23 847 kpumiHaIbHHX CrpaB 3a (paxTom
maxpaiictsa, a y 2022 — 32 086. BogHouac KUTBKICTh CIpaB MpO IMIAXpaicTBO, SKi
JTOXOJATh A0 CYIy, 3MeHIuiachk. Y 2023 polii Juiie KoxHa JeB'siTa crpaBa J0CsArae
cynosoro po3risay [1]. Cepen 3arambHoi KUTBKICTh MAXPAKCTB Ti, III0 BYNHEHI Uepe3

Mepexy IHTepHeT cknamarTh npuoam3Ho 12 %. 3a3HaueHl TOKa3HUKU HE
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B1100pa)karoTh MaclITaOU IIAXPACTB y LIOMY, OCKIJIBKH OCTAHHIX JOCHUTH Ba)KO
OLIIHUTH 4Yepe3 BUCOKY JIATEHTHICTh Takoro BHUIy 3inouyuHy. [llaxpaiiceki cxemu
MOCTIHHO YJAOCKOHATIOIOTHCSA, HA0YBAalOTh HOBUX CHOCOOIB BUMHEHHS, aJalTyIOUUCh
710 peanid cboroJieHHs. Takuil cTad noTpedye po3poOKU HOBUX €PEKTUBHHUX 3aCO0IB 1
METOMIB PO3KPUTTA JOCHIPKYBAHOTO BHUIY KPUMIHAJIBHOIO MPABONOPYIICHHS 3
3aJIy4eHHSIM CHeIladbHUX 3HaHb MiJ] Yac PO3CIIyBaHHs MIaXpaiiCTB, BUNHEHUX Yepe3
Mepexy [HTepHer.

Cran onpanoBaHHs 00pPaHOI NPO0JIEeMATHKH, AHAJII3 OCTAHHIX MyOTiKamii
Ta JAOCHiIxKeHb. Baromuii BHECOK y MOCHIDKEHHS TCOPETHUYHUX Ta MPAKTUYHUX
MUTaHb, TIOB’ I3aHUX 3 BUNHCHHSM IIaXpaniCTB 4epe3 Mepexy [HTepHeT 3A1HCHUIN TaKi
BiloMi BueHi-KpuMiHamicTH sk A. I. Amnamonsceka, P. C. Aramanos, H. IO.
Kupunenko, C. M. Kus3es, A. B. Kpmwxkescekuu, O. B. Kypman, O. JI. Mycienko, T.
B. Oxpimuyk, T. A. Ilazunny, . A. IIrymkin, B. I1. Cabanam, C.B. Camonmio, M. M.
®enotoB, K.O. Uepennuk, C. C. Uepnascekuu, C.B. Uyuko, C. B. IIlanouka, A. IO.
HOpuyxk Ta iHMIIi.

MeTto10 cTaTTi € JOCHIHKEHHS HANpsMiB BUKOPUCTaHHS CHENIaTbHUX 3HAHb
IpU pO3CIiAyBaHHI IIaXpanCTB, BUMHEHUX Yepe3 Mepeky [HTepHeT Ta BU3HAYeHHS iX
MICIIS Y IPOTHAIT JOCIIIPKYBAHOTO 3JI0YHHY.

Buxian ocHoBHOro marepiany. OnHi€0 13 HEOOXITHUX YMOB €(EKTHBHOTO
pO3CIiayBaHHS IIaXpaicTB, BYMHEHUX dYepe3 Mepexy I[HTepHeT, € HeoOXiTHICTh
BUKOPHUCTAHHS ClemialbHUX 3HaHb. [Ipodeciiine BUKOpUCTAHHS CHEIiaTbHUX 3HAHb
MiJ Yac JOCYAOBOTO pO3CIIAYBaHHS € OJHIEI0 3 MPUYUH HOTrO e(HEeKTUBHOTO
3aBEPILICHHS.

CremianbHi 3HaHHS — 11e TpodeciifHi 3HaAHHS, HABUYKA Ta BMIHHSA B Tramy3i
KPUMIHATICTUYHUX JTOCHTI/KEHb, IHXCHEPHUX TEXHOJOT1d, MEIWUIIMHU, MHUCTEITBA,
HEOOXITHI JJIS BUPINICHHS NHTaHb, M0 BUHUKAIOTH IiJ] Yac PO3CIiTyBaHHSI Ta
PO3TIISAy MaTepiaiB KpUMIHAIBHOTO MPOBAKEHHS B cyi [2, ¢. 57].

EdexTuBHICTE PO3KPUTTS Ta PO3CHIAYBAHHS IIAXpalCTB, BUMHEHUX YEpeE3

Mepexy IHTepHeT, mepea yCiM 3aJIeKUTh BiJl 3aCTOCYBAaHHS KOMILJIEKCHOTO MIAXITY,

(4
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10 BUSIBISIETbCSL Y MO€JHAHHI PI3HUX (POPM BUKOPUCTAHHA CIELIAJbHUX 3HAHb Ha
PI3HHX eTanax KpUMIHATBLHOTO TpOoBaKeHH. DOpMaMu BUKOPUCTAHHS CTICIIAIBHIX
3HaHb MIJ Yac PO3CIIAYyBaHHSA AOCII)KYBAHOIO KPUMIHAJIBHOIO MPAaBOMOPYIIEHS
HaWyacTillle €: OTPUMAaHHS KOHCYJbTAllld CIEUIaJICTIB 13 MUTaHb, sIKI MOTPEOYIOTh
CrieliajJlbHUX 3HaHb, YYacTh CHEIIATICTIB Y MPOBEACHHI CAITYUX (PO3UIYKOBUX) JIIH;,
MIPOBEJICHHS CYJI0BHX €KCIIEPTHU3.

Jlns mpaBuiIbHOTO 300py Ta 30€peKeHHs JOKa3iB IMiJl 4ac pPO3CIiTyBaHHS
IaxpaicTB, BAMHEHUX Yepe3 Mepexky [HTepHeT, He0OXiTHO MaTH BIAMOBIIHI HABUYKHU
y chepi koMm'roTepHux TexHosorid. Came TOMYy, MOIIMPEHUM BHJIOM 3ay4eHHS
criemiangicta € HWOro KOHCYJIbTAaTHBHA JisUIbHICTH. [lim wac posciimyBaHHS
JOCTIDKYBAHOTO 3JI0YMHY JIOTIOMOTY CJITYOMY TEXHIYHOTO Ta MPOTPaMHOTO
XapaKTepy MOXYTh Ha/IaBaTH Pi3HI CIIEHIAIICTH : IPOrpamicT, CUCTeMHHU iHmxkeHep, 1T
CHEIIATICT TOLIO.

[Ipouiec poO3KpUTTA Ta PO3CHIAYyBaHHS IIAXPANWCTB, BUMHEHUX YEPE3 MEPEXKY
[HTEpHET, CYITPOBOIKYETHCS MMPOBITHOIO POJUTIO CIIEIiaicTa Y Iii cdepi, sika moJsirae
B OIS/l KOMITIOTEPHOI TEXHIKHU, HU(PPOBUX EICKTPOHHUX HOCIIB 1HOpMAaIlii,
MOOUTHPHUX TeJe(OHIB, OMpaIlfoBaHHI POOOUYHX 3aIKUCIB KOPUCTYBAUiB KOMIT FOTEPHOT
TeXHIKM Tomo. JlochmimkeHHs HOCIIB KoM roTepHOoi iHdopMmalii 1acTe 3MOry
JIOCTOBIPHO CTBEP/IKYBATH PO HASIBHICTh MaTepiaIbHUX CJIi/IB BUNHCHHS IIIaXPaniCTB
(KOMIT'IOTEpHHX, CICKTPOHHUX, IU(PPOBHX ), TpodeciiiHe iX BIITYUYESHHS YHEMOXKIIHBE
Oy/b-sIKe TOIIKOKEHHS a00 3HUIIEHHS HAsSBHOI iH(OpMaIrii.

CrieriayrictT Hajae JOTIOMOTY IIifl 4ac orjisay Web-ctopiHok Ta web-cawTis,
aKayHTIB KOPHUCTYBayiB y COIlIAIbHUX MEPEkKax 3 MOJaJbIINM 30epiraHHsIM Ta
PO3JIPYKIBKOIO CKPHHIIOTY i3 KPUMIHATICTHYHO 3HAYMMOI0 iH(popMartieto. Orsix web-
CTOpIHKH, Ha SKIK PO3MINICHO CAaWT TMEBHOI (ipMH, 3 MPOBEICHHSM IOATBIIOTO
€KCIIEPTHOTO JOCIIKeHHS Yy cdepl TeIeKOMYyHIKallii, Ha/lae 3MOTy BUBYUTH 3MICT
iH(hOopMaIIii CTOCOBHO MisUTBHOCTI IEBHUX CYO0’ €KTIB, SIKi MAIOTh BIIHOIICHHS 0 MOii

KPUMIHAJIBHOTO MPaBOIMOPYIIEHHS, a Takox 3adikcyBatu [P-agpecy komm’ t0TepHOTO
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oOJlafHaHHS, 3 SKOTO 3IMCHIOBAJIIOCH YIpPaBIiHHS Web-caWToM Ta BH3HAYUTH
[HTepHET-TIpOBaniepa, SKUKH HAIaBaB JOCTYI J0 Web-cauTy [3, c. 65].

VYyacTe cnemianicta B MNPOBEICHHI CAIAYUX (PO3IIYKOBUX) 1A HAWOLIBII
MOIIUPEHA NPU MPOBEACHHI: OISy KOMII IOTEPHOI TEXHIKH, OOIIYKY, TUMYaCOBOIO
JOCTyNy 0 peuer Ta JOKYMEHTIB, 3HATTI 1HPOpMAIlii 3 TEIEKOMYHIKalIHHIUX MEPEX
Ta €JICKTPOHHUX CHUCTEM, JIOTHUTI Ta iH.

Cremianict mij yac MpoBEAEHHS CIITUUX (PO3IIYKOBHX) 1A TAKOXK JI0IIOMarae
BUSIBUTH CIICI[1aIbHI 3aCO0M, BCTAHOBJICH1 BJIACHUKOM B KOMII FOTEP1 JJIs 3HUIICHHS
iHopMaIlii Tp1 HECAHKI[IOHOBAHOMY JIOCTYII1 0 HbOT'0; BCTAHOBUTH, Y HEOOXITHUU
napojib JJIs IOCTymy 10 iHQopmarllli, sKi nmpaBuiia HOro BUKOPUCTAHHS Ta YU HE
HpU3Be/IC MOPYIICHHS WX MPaBUJI 10 3HMIeHHS (anmis [4, c. 201].

Y mporeci ckiagaHHsS MPOTOKONY OMNISAAY YYacTh CIEIiaiicTa MOJsArae y
¢ikcyBaHHI y JOKYMEHTaX CIIT40i A1l MOPSAKY OIISIAY KOMII FOTEPHOI TEXHIKH,
3MIMCHEHUX MAaHIMYJSIIINA CIIIYOTO YM CIIeriaiicTa 3 HEeK B IPOIECi MPOBEICHHS
ciiauoi aii 3 000B’SA3KOBUM BHUKOPHUCTAHHSIM KOMIT FOTEPHOI TEPMIHOJIOT1i, 30KpeMa
3a3HA4YEeHHS Ha3B, cepii Ta HOMEPIB MPUCTPOIB, 1110 BIIIYYAIOTHCS, HAsBHI HA HUX CJIIJIA
BILTUBY, Ne(QEKTH, 1HIII IHAUBITyaTbHI O3HAKH, KOHPIrypallii KOMI FOTepHOT TEXHIKH
3 YITKHM OIMCOM YCiX KOMIUICKTYIOUHX (32 HAsSBHOCTI TaKOi MOXJIMBOCTi) Ta
IPUCTPOiB, HA3BU MOJEICH 1 cepiiHI HOMEPH KOXHOTO 3 MPHUCTPOIB Ta IHIIOI
iHbopMarlii 13 3aBOJICHKUX HAKJIEHOK. 3acCTOCYBaHHS BIJI€O3aNUCy TOKJIUKaHE
3a0e3neunT HAWOUIBII TOYHY 1 MOBHY (ikcamito (hakTiB, IO MalTh JOKA30BE
3Ha4YeHHs [J].

BoaHouac mnpuszHaueHHs CyIOBUX €KCHEPTU3 € HauOUIbll e(EeKTUBHOIO
MPOICCYATbHOIO (POPMOIO BUKOPUCTAaHHS CIICIIAIbHUX 3HAaHb Yy PO3CIiAyBaHHI
[IaXpaicTB, BYMHEHHX dYepe3 Mepexy [HTepHeT. AHami3 CcynoBOi NPaKTUKH 3
JOCIIPKYBAHOTO 3JI0YMHY CBIMYUTH TpPO TOW (hakT, MO CYIOBI EKCHEPTH3U
npusHadanucs y 90% BUNaAKIB.

OnHi€l0 3 PO3MOBCIOIKEHUX CYAOBHUX EKCIEPTH3, SKa TMPU3HAYAETHCA T10

maxpaiicTBaM, BYMHEHHMX 4Yepe3 Mepexy [HTepHeT, € KOoMIl I0TepHO-TEeXHIYHA
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ekcrieptuza (mpuzHavaeThcss y 64 %). OcHOBHAa MeTa [aHOi EKCIEePTHU3U — II€
BCTAHOBJICHHS POOOYOTO CTaHy KOMIT'FOTEPHOT TEXHIKH; BCTAHOBJICHHS OOCTaBHH,
MOB'I3aHUX 3 BUKOPUCTAaHHSM KOMI'FOTEPHOI TEXHIKM, BHUSBICHHsS 1H(popmamii Ta
MPOrpaMHOro 3a0e3MeYeHHs], 10 MICTATbCS Ha KOMI'IOTEpHUX HOCIsX. Tak, y crpasi
Ne 283/1748/17 BUCHOBKOM KOMI'TOTEPHO-TEXHIYHOI ekcriepTusu Bix 14.06.2017 poky
BCTAHOBJICHO, 1[0 Ha >KOPCTKOMY JTUCKY «Seagate», moaenb STS00LTO12, cepiitnumii
HoMep SBY2WRZ9, 06'em 5006 HoytOyka Lenovo ideapad 100-151BY, BuyueHoro
1] 9ac MpOBEACHHS OOIITYKY B MOMEIIKaHHI OOBMHYBau€HOI'0 BCTAHOBJICH1 Opay3epu
Google Chrome, Opera, To0TO B JaHOMY BHITaJIKy €KCIIEPTU3a KOMIT FOTEPHOI TEXHIKH
IPOBOJIMIIACH 3 METOIO BUSBJICHHS iH(OpMAIIii y mporpamax, siki BAKOPUCTOBYBAJIUCH
OOBHMHYBAYE€HUM TIiJI 4aC CKOEHHS MIaXpaiCTBa 3 BUKOPHCTAHHSM KOMIT IOTEPHUX
TEXHOJIOT1i; eKCIepTH3a BUSABMIIA, 1110 caMe 3 JaHUX Opay3epiB OOBUHYBau€HUU BiB
MEPENUCKY 3 MOTEPIIIMMH 0cO0aMH 3 TPUBOAY 3aMOBIICHHS TOBapiB [6].Y iHIIOMY
NPUKIIAAl 711 JOBEICHHS BUHU OOBHMHYBAY€HOTO IO CIIPaBl TakoXX OyJO MPOBEIECHO
KOMIT'FOTEPHO-TEXHIUHY ekcrieptusy [7].

KoM’ oTepHo-TeXHIYHA €KCIepTH3a 3aJIe’KHO Bif 3aB/laHb, 10 BUPIIIYIOThCS,
MOIUIAETHCS HA JiBa Pi3HOBHA: 1) TeXHIYHA €KCIepTU3a KOMII IOTEpPIB, X BY3JiB Ta
IPUCTPOiB (BCTAHOBJICHHS MPU3HAYCHHS 1 XapaKTePUCTHK KOMIT FOTEPHOI TEXHIKH, il
TEXHIYHOTO CTaHY; MOKJIMBOCTEH BUKOPUCTAHHS JIsI JOCSITHEHHS TIEBHOT METH TOIIIO);
2) eKCIepTH3H JaHUX Ta MPOrpaMHOTO 3a0e3redeHHs (BUSABICHHS iH(opMailrii, 1o
MICTUTBCS Ha KOMIT IOTEPHUX HOCISIX, Ta BH3HAYCHHS Ii IUIBOBOTO MPHU3HAYCHHS;
BITHOBJICHHSI 3HMINEHOI iH(OpMaIlii; BCTAHOBICHHS XapakTepy 3MiH, BHECEHUX Yy
nporpamu touio) [8, c. 177].

[Tpu 311MCHEHH] KOMIT FOTEPHO-TEXHIYHOI €KCTIEPTU3H KOMIT'ToTepa abo 1HIIOTro
MPUCTPOIO M103PIOBAHOTr0 a00 0OBHHYBAUEHOTO Y BUMHEHH1 [HTepHET-11aXxpaucTBa, B
3aJIe)KHOCT1 Bi KOHKPETHOTO BHUAY €KCIEPTH3H, MPOBOJUTHCSA JOCITIIKEHHS
HACTYIHUX 00'€KTIB:

1) Anapartsi o0'ekTHu:

a. KOMII'IOTEPH;

14
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b. KOMITIEKTY 01 JUIsi KOMI'FOTEPIB 1 IHITNX TPUCTPOIB;
C. nepudepuyHi NpUcTpoi (MPUHTEPH, CKAHEPH, MOJEMHU TOILIO);
d. MmepexeBi anapaTHi 3aco0u (cepBepH, MEPEKEB1 Kabeli TOII);
€. IHTerpoBaHi cucteMu (MOOUIbHI TelleOHU, OpraHan3epu Ta iH.).
2) [Iporpamui 00'ekTH:
a. CHCTEMHE TporpamMHe 3a0e3MeueHHS;
b. mpukanHe mporpamMHe 3a0e3neUeHHsI.
3) Indopmarivi 06'extu (HaHi):
a. IOKyMEHTH, BUTOTOBJICHI 3a JJOMTOMOTOI0 KOMIT'FOTEPHHX 3aC001B;
b. nani B MynbTUMeainHi popmaTax (ayaio- Ta Bimeodauim, 300paxKeHHs TOIIO);
C. KOMITIOTepHa 1H(pOopMaIris, o MICTUThCA B 6a3ax gaHux [9, c. 194].

OCHOBHMUMU 3aBJIaHHSIMH CYJOBOi KOMIT FOTEPHO-TCXHIUHOT CKCIEPTH3U €:
BU3HAYCHHS POOOYOro CTaHy KOMII FOTEPHO-TEXHIYHHX 3aco0iB, a TaKoX
BJIACTHUBOCTEM, SKOCTi, CTaTyCy Ta OCOOJHMBOCTEH BHUKOPUCTAHHS TEXHIYHUX
KOMIT IOTEPHUX CHUCTEM; BCTAHOBIIEHHA OCOOJIMBOCTEH pPO3POOKM 1 BUKOPUCTAHHS
NPOrpaMHUX MPOAYKTIB (MpU BCTAHOBJIEHHI (DAaKTIB BUKOPHUCTAHHS IMPOTPAMHOTO
3a0e3MnedeHHs 3 TOPYIICHHSIM aBTOPCHKHUX IpaB HOro po3poOHUKA); YCTAHOBICHHSA
o0CTaBWH, TIOB’SI3aHUX 3 BHUKOPHCTAHHSM KOMII IOTEPHO-TEXHIYHHUX 3acO0iB,
iH(dOopMaIlii Ta TporpaMHOro 3abe3MeueHHs ; BUSBICHHS 1H(OpMaIlii Ta IpOrpaMHOTO
3a0€3IeUeHHs], 0 MICTAThCS Ha KOMIT'IOTEPHUX HOCISX; BCTAHOBJICHHS BapTOCTI
MpOrpaMHOro 3a0e3MeueHHs; OTPUMAaHHsS JOCTymy A0 iHdopmalii Ha HOCIIX;
MIATBEPIKEHH ab0 CIPOCTYBaHHS 3asiBICHHX PO3POOHUKOM XapaKTEPUCTHK,
NITOPUTMIB Ta BIIACTUBOCTEN MPOTPaMHOTO 3a0€3MEeUCHHS; TOCHIKEHHS 1HhopMaIrii,
CTBOPEHO1 KOPHUCTyBaueM abo MporpaMoro Juisl peanizanli iHdopMaliiHuX TPOILIECiB;
BUSIBJIICHHSI TIPUYWH OJIOKYBaHHS CaWTiB (BipycH, MEpEXeBiI aTakdh), a TaKOX
HECaHKITIOHOBAHOTO BTPYYaHHs B pOOOTY CaliTy, cepBepa, KOMIT I0Tepa, eJIeKTPOHHOT
MIOIIITH TOMIO; iMeHTU(IKAIIHHE TOCTIIKEHHS] MEPEKEBUX KOMYHIKAII Ta iIHTEpHET-

texHouoriu [10].
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HanpsMok Ta oOcCsTr eKCIepTHOTO IOCHIIKEHHS BHU3HAYAIOTHCS MHUTAHHSIMH,
MOCTaBJICHUMH CITITYUM TIEPE]] EKCIIEPTOM.

OCKUTbKM ME€XaH13M BUMHEHHS IIaXpalChKUX J11i OB’ 13aHUI 3 BUKOPUCTAHHAM
HU3KU €JIEKTPOHHUX HOCIiB, fKI BigoOpakaioTh 1HGOpMAII0 MPO 3JIOYUH, Ta
3MIACHEHHSIM  psay omepauiid, sKki BiIOyBalOTbCA 4Yepe3  €JEKTPOHHI Ta
TEJIEKOMYHIKallIiHI Mepexi, MO0 3a3HadyeHi KaTeropii chpaB TaKOXX MpPH3HAYAIOTh
CYyJIOBY TEJICKOMYHIKAI[IHHY €KCIEepPTU3y SIK PI3HOBUAY I1HKEHEPHO-TEXHIYHUX
exkcneptu3z  (22%). OpuumMu 3 Halyacrimie  JOCHIIKYBaHUX 00’ €KTIB
TEJIEKOMYHIKallIHHOT €eKCIEPTHU3H NP PO3CIiNYyBaHH1 [HTepHeT-axpaiicTB € MOOUIbHI
teneonn, cmMapToHU, TUTAHINETH. 3aBJAaHHSAM CYAOBOi TEJIEKOMYHIKaIiiHO1
EKCIIEPTU3H € OTOTOKHEHHS KOHKPETHOTO 3ac00y, Mporpamu, KOPUCTyBada MEpexi,
BU3HAYCHHS XapaKTEPUCTUK Ta TapaMeTpiB TEICKOMYHIKAI[IMHUX CUCTEM Ta 3ac00iB,
BCTAaHOBJIEHHS (akTiB Ta cnocoOiB mepenadi (oTpumanHs) iHdopmaiii B
TEJIEKOMYHIKAIlIMHUX CUCTEMax, BCTAHOBJICHHS THUIy, MapKu, MOJENl Ta IHIIKUX
KI1acuikaifHuX  KaTeropid  TEJICKOMYHIKAI[IWHUX  CHCTEM  Ta  3aco0iB;
JOCIIJDKEHHSI ~ aJIfOpUTMIB  00poOku  iHGopmalii Ta 11 3axucty y cdepi
TEJICKOMYHIKAIlIHi TOIIO.

[Ile omHUM PI3HOBHJIOM CYAOBHX EKCIIEPTH3, SKI MPU3HAYAOTHCA IO JaHIN
KaTeropii CrpaB € CyJ0Ba TOBapO3HaBya ekcrneptusa (ckianae 19 %). Jlo 3aBnansp miei
€KCTIEPTU3HU BITHOCATh BU3HAUCHHSI BapTOCTI, CIOCOOY BUTOTOBJICHHS Ta HAJIC)KHOCTI
TOBapy A0 MEBHOI TPYIHU YH KIacu(ikailii Tomro.

CynoBo-eKOHOMIYHA EKCIIEPTH3a JOKYMEHTIB (P IHAHCOBO-KPEIUTHUX OTEpaIlii,
Kl TPOXOJATh came uepe3 I[HTepHeT-OaHKIHT mpu3Haydanach y 12 % BUNAAKIB.
OCHOBHOIO METOI0 TPOBENEHHS CyJ0BO-€KOHOMIYHHMX EKCIEPTU3 € BCTAaHOBJICHHS
JOKYMEHTAJILHOTO TiATBEPIKEHHS (DIHAHCOBO-KPEIUTHUX OMEparlii Ta HaJeKHOCTI
70 HUX JOKYMEHTIB, SKi (opMyBaimch 3a JOMOMOTOK) KOMII FOTEHOI TEXHIKH.
Excrieptuza  (mochimkeHHs) JOKYMEHTIB  ()IHAHCOBO-KPEIUTHUX  Omeparlii,
npoBeZieHuX uepe3 [HTepHeT-0aHKIHT, chnpsiMOBaHAa Ha JOCHIIKEHHS omepamid 3

nepepaxyBaHHs Ta 3apaxyBaHHsI KOIUTIB Ha MOTOYHUN PaxyHOK, PO3PaxyHKIB 3a
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y4acTh B OHJIaH-ayKI[I0HaX, BUKOPUCTaHHS CEPBICIB 3 Mepeka3yBaHHS ab0 OOMIHY
BaJIIOTH, PO3PaxXyHKIB B IHTEpHET-Mara3WHax, BHECEHHS KOILUTIB Ha JENO3UT abo
KpeIUTyBaHHs. 3aBJaHHs, SIKI €KCIIEPTH PO3B’A3YIOTh IiJl Yac MOJI0HUX €KCIEePTHUX
JIOCHIPKeHb, CIPSMOBaHI Ha BHU3HAYEHHA JJOKYMEHTAJIbHOI OOIPYHTOBAHOCTI:
OaHKIBCHKUX ONEPAlliil 3 BIIKPUTTS paxyHKIB Ta pyXy IPOIIOBHX KOUITIB HA paXyHKaX;
omeparliii 3 BUjayl, BUKOPUCTaHHS ¥ MOTAIICHHS KPEIUTIB 1 JEMO3UTIB, a came — ix
obopmiieHHST Ta BimoOpaxkeHHss B o0miky [11, €. 468-469]. Tak, y cmpaBi Ne
203/1357/19, BiANIOBITHO A0 BUCHOBKY MIPOBEJIEHOI CY/I0BO-€KOHOMIYHO1 €KCIIEPTU3H,
gKa JOCHiKyBasia  OaHkiBcbki  Bumucku TOB  «MetpoTtaiin-Ykpaina» mo
PO3pPaxXyHKOBOMY PpaxyHKy moTreprijioi ocodu, Bimkputoro B AT «YkpcuOOaHK»
BCTAHOBJICHO TI€pepaxyBaHHS TPOIIOBMX KOIITIB HA PO3PAaXyHKOBI paxyHKH
ooBuHyBaueHoro [12]. Takum dYMHOM, CYJOBO-€KOHOMIUHA €KCIepTHU3a 3aiMae
IPOBiJIHE MiCII€ Y MPOTHIT IIaxpaiicTBaM, BUMHEHUX yepe3 Mepexy [HTepHer.
BucHoBkn Ta mnpono3umii. JloCHiKeHHS TEXHIYHUX MOXKJIMBOCTEH
€JICKTPOHHO-O0YMCITIOBAIBHOT TEXHIKA Ta OCOOJMBOCTEH (DYyHKIIIOHYBaHHS MEpexi
[HTepHeT BUMarae BUKOPUCTAHHS CHeEI[lalbHUX 3HAHb MPU po3ciiayBaHH1 [HTepHeT-
maxpancTB, IO J03BOJSE BUSABUTU TIEBHI (aKkTH, SKI MOXYTh CBITUUTH IIPO

maxpanchKi Jii Ta 3amo0IrTH MOJANBIIIN 1X peaiarii.
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AHoTtanis. CTaTTsa NpUCBsiYEHA JTOCHTIHKEHHIO MPoOJieMaM BU3HAYEHHS MiCIIs
NPOXUBAHHSA TUTUHU T 4aC BOEHHOTO CTaHy B YKpaiHi. BusnadueHo, 1o crnpaBu
IIOJI0 BU3HAYEHHS MICLA TPOXKUBAHHS ITUTHUHU € JIOCTaTHHO CKIAAHUM (4Yepes
cy0’ekTHUH cKiaja, cdepy BITHOCHH TOINO), OJHAK B YMOBaX BOEHHOI'O CTaHY BOHU
YCKJIQTHSIOTHCS JJOJATKOBO HEMOKIUBICTIO BUKOHAHHS CYJOBUX PIllICHb, BIACYTHICTIO
JEBOTO KOHTPOJTIO 33 IOTPUMAaHHSIM TaKOTO BUKOHAHHS Ta 00’ EKTUBHUM OOMEXEHHSIM
CYZIOBOTO PO3CY/AY B aCTEKTI MPUMHSITTS KIHIIEBOTO PIllICHHS. AKIIEHTYEThCS yBara Ha
no3uiliix BepxoBHoro Cyay B cmpaBax WIOJ0 BU3HAYEHHS MICHS TPOKUBAHHS
TuTAHA. B cTaTTi HamaeThcs OIiHKAa MeIia0eabHOCTI CIpaB IMOJA0 IMPoOseM
BU3HAYCHHS MICIIA MPOKUBAHHS JUTHHHU TI1]] YaC BOEHHOTO CTaHy B YKpaiHi. ABTOpH
TN BUCHOBKIB, y CTIpaBax 1010 BU3HAYCHHS MICIIS MPOKUBAHHS JUTHHU T/ 4ac
BOEHHOTO CTaHy B YKpaiHi €IUHUM €()EKTUBHUM CIOCOOOM MOUIYKY KOHCEHCYCY Ta

BUKOHAHHS JOMOBJICHOCTEM MK CTOpOHaMHM ab0 CYJIOBOTO PILLIEHHS € Mpoueaypa
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Meaianii K aJbTepHATUBHOTO CHOCO0Y po3B’sA3aHHSA KOHQIIKTY. Y BUPILICHHI
CIMEHMHO-TIPABOBOT0 CIIOPY Meiallisi € JOCUTh €(PEKTUBHOIO, OCKUIBKU HE TUIBKU
CIpHsI€ BUPIIIICHHIO TIPABOBOTO CIIOPY MiX CTOPOHAMHU, a 1 6€3MmocepeTHhO BIUIUBAE Ha
CIMEHHUN KOH(IIKT K NepelyMoBy Horo BUHUKHEHHs. [Ipu nmpoBeaeHH1 meaiamii y
MMUTAHHSAX BH3HAYCHHS MICI TMPOKMBAHHS JWTHHH BaXXIIMBO BPaxOBYBATH JIBA
¢dakropu: 1) BpaxyBaHHS TyMKH AUTHHH MPU BUPIIMIEHHI BCIX MUTaHb LIOJAO HEl; 2)
IOPUINYHA MOXKIIMBICTh YKJIQJICHHS JUTHHOO IBOX BUIiB IPABOYHHIB — JOTOBOPY PO
IPOBEICHHS MEJiallii Ta yroJau 3a pe3ysbTaTaMu Meaiarii. 3po0JieHO BUCHOBOK PO
MOJIMBICTh YKJIQJICHHS YTOJW MPO MEIallilo Ta yroiu 3a pe3ysibTaTaMu Memiarlii
oco0oto, sika jocsria 14 pokis, aje 3a 3roj0r0 0aTbKiB (YCHHOBIIOBAYiB) AUTUHHU, 1i
3aKOHHUX TPEJACTAaBHHUKIB, MAJIOJITHS JIUTHHA HE BOJIOJI€ HEOOXITHUM OOCATOM
IIUBUIBHOI A1€3/TATHOCTI IS YKJIaJACHHS MPAaBOYMHIB y cdepl Meaiallii, a Tomy ii ydacTb
y TpoLeaypl K CTOPOHU MeAlallii BUKIIOYA€ThCSA. PO3MIISIHYTO MUTaHHS Meniamii 3
ocobamu 13 iposBamu [ITCP. 3anpornoHoBaHO MOCHIUTH Ta PO3LMIUPUTH MOKIUBOCTI
KOHCYJIBCHKOTO OOJIIKY JJIi BCTaHOBJEHHS (PaKTHUYHOTO mepeOyBaHHS OJHOTO 13
0aThKIB 3 JUTHHOIO 3a KOpJAOHOM. [limKpecnroeTbcs HEOOXITHICTh BHKOPUCTAHHS
OHJIaMH 3ac001B BiJICO3B’A3KY JIJIS y4acTi TOTO 3 0ATHKIB XTO HE MPOXKUBAE 3 JTUTHHOIO
1 3HaXOAUTHCA 3a KOPJOHOM Y BUXOBaHHI OCTaHHBOI.

Kiaw4oBi cjioBa: BH3HAYeHHS MICId MPOXKWUBAHHSA JTUTHHU, HaWKpalie
3a0€3MeUeHHs] 1HTEPeCiB JUTHHH, Meiallis TpH BU3HAYEHHI MICIS IPOKHBAHHS

JTUTUHU, MeIiaIlis y CIMEHHHX CITpaBax.
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Summary. The article is devoted to the study of the problems of determining
the place of residence of a child during martial law in Ukraine. It is determined that
cases regarding the determination of the child's place of residence are quite complex
(due to the subject composition, sphere of relations, etc.), but under martial law they
are further complicated by the impossibility of enforcement of court decisions, the lack
of effective control over compliance with such execution and the objective limitation
of judicial discretion in terms of making the final decision. Attention is focused on the
positions of the Supreme Court in cases regarding the determination of the child's place
of residence. The article assesses the mediatoriness of cases regarding the problems of
determining the child's place of residence during martial law in Ukraine. The authors
came to the conclusion that in cases of determining the child's place of residence during
martial law in Ukraine, the only effective way to seek consensus and implement
agreements between the parties or a court decision is the mediation procedure as an
alternative way to resolve the conflict. In resolving a family law dispute, mediation is
quite effective, since it not only contributes to the resolution of a legal dispute between
the parties, but also directly affects the family conflict as a prerequisite for its
occurrence. When conducting mediation in determining the child's place of residence,
it is important to take into account two factors: 1) taking into account the child's opinion
when deciding on all issues concerning him/her; 2) the legal possibility for a child to
conclude two types of transactions — a mediation agreement and an agreement based
on the results of mediation. It is concluded that it is possible to conclude a mediation
agreement and an agreement based on the results of mediation by a person who has
reached the age of 14, but with the consent of the child's parents (adoptive parents) and
his/her legal representatives, the minor child does not have the necessary amount of
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civil capacity to conclude transactions in the field of mediation, and therefore his/her
participation in the procedure as a party to mediation is excluded. The issue of
mediation with persons with manifestations of PTSD is considered. It is proposed to
strengthen and expand the possibilities of consular registration to establish the actual
stay of one of the parents with the child abroad. The need to use online means of video
communication for the participation of the parent who does not live with the child and
Is abroad in the upbringing of the latter is emphasized.

Key words: determination of the child's place of residence, best protection of
the child's interests, mediation in determining the child's place of residence, mediation

in family matters.

IMocTanoBKka mpo6aeMu. BuzHaueHHs MicIis TPOKUBAHHS TUTUHU € CKIIATHOO
aKTyaJIbHOIO TPaBO3aCTOCOBHOIO MPOOJEMOI0. 3 TIMOYaTKOM IMOBHOMACIITaAOHOTO
BTOprHeHHs pd Ha TepuTopito Ykpainu y 2022 po1i e NUTaHHS YCKIAAHUIOCH Yepes
MacoBUHM BHi3 AiTe 3 OJHUM 13 OaThKIB 3a KOPJOH, CIIPOIIEHHS MPAaBUI TaKOIrO
BUI3/y, 3aKPUTTS KOPJIOHIB JJIsl YOJIOBIKIB TPU30BHOTO BIKY Y 3B’ S3KY 13 OTOJIOIICHHSIM
BIMICPKOBOT'O CTaHy Ta OOMEXKCHHSIM MpaB y 3B’SA3KY 3 IIUM PEKHUMOM Ta 1HIIUMU
dakTopamu. MiTbHOHHM JiTEN Yepe3 peasIbHICTb 3arpo3u JKUTTIO Ta 3JI0POB’ 0 BUIXAIIH
3 OJTHUM 13 0aThKiB YHACIIIIOK BiffHH, 1HII 3MIHWJIM PETI0H Yy MeXax KpaiHu, caMe TOMY
CIIpaBM IIIOJI0 BHU3HAYCHHS MICISl TPOXWBAHHSA JUTHHU HAOyau 0cCOOIUBOL
aKTyaJIbHOCTI Ta XapaKTePU3YIOThCS MIABUIIIEHOIO CKIIAIHICTIO.

CraH onpanoBaHHs 00paHOI NPO0JIEeMATHKHU, AHAJII3 OCTAHHIX MyO0JaiKanin
Ta JocaikeHb. OKpeMi 3arajabHi TUTAHHS BH3HAYEHHS MICIIS MTPOKUBAHHS JTUTHHH
ToCDKyBanmicss Takumu BueHmMH sK: B. 1. bopucomsa, K. M. I'mmnasna, €.0.
Xapurtonos, I'. B. Uypmnita, O. A. ABop, T. A. Koo3esa, O.Po3ron, T. B. bouaap, B. C.
lamipo, A. O. Idyrko, M.M. [laxoBuy, M.B. Menmkyn Ta iH. OpHak, mpoOiiemMu
BU3HAYCHHS MICIl TPOXXMUBAaHHS JUTHHA B YMOBaX BOEHHOTO CTaHy B YKpaiHi
PO3TIIAATUCS BHUKIIOYHO IOPUCTAMU-TIDAKTUKAMH  (aJBOKaTaMHu, CYIJIsIMH) Ta

OKpeMUMH HayKoBIsiMU (Hampukiaa, MenpHuk O.0.), siKi 3HaXOASTHCS Ha BICTPI
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MPaBO3aCTOCOBHUX MPOOJIEM 3yMOBIEHUX IMIBUAKOI 3MIHOIO CYCIUIBHUX BITHOCUH Y
3B’SI3KY 13 MIOBHOMACIITAOHUM BTOpPTHEHHS pd B YKpaiHy.

Meta 10CHII>KEHHS MOJIsArae y BUPOOICHI peKOMEH Al B XOA1 TOCTIKEHHS
MPaBO3aCTOCOBHUX NPOOJIEM BHU3HAUEHHS MICIS TMPOXKWBAHHSA JWTHHU B yMOBaX
BOEHHOT'O CTaHy B YKpaiHi, KOJIM OJIMH 13 0aThKiB IepeOyBae 3a KOPJIOHOM.

Buxiaang ocHoBHoro marepiauy. Ilin yac peanizaumii 6aTbkamMu CBOiX MpaB 1
000B’S3KIB Mi’K HUIMH MOXYTh BUHUKATH CIIOPH, IO CTOCYIOTHCS MMUTAaHb BUXOBAHHS
miTed. 3 oAy Ha OCOOJMBOCTI CIMEWHHMX BITHOCHH (OCOOMCTICHHM XapakTep,
HEOOXITHICTh 3a0e3MeUeHHs] IHTEepPECIB JITeH, X OaThKIB Ta IHIIMX POJIUYIB TOIIO),
OUTBIIICTh CHOPIB MK OaTbKaMu 3 MPUBOJY BUXOBAHHS AITeH MalOTh MPUHIUIIOBE
3HAYCHHS ISl OCTaHHIX, a OTXKE — XapaKTEPU3YIOThCS MIIBUIIICHOIO KOH(IIKTHICTIO.

BuxoBanus nutuHU € ogHouyacHO mpaBom (ct. 151, 157, 158,159 CimeitHoro
konekcy Ykpainu (mami — CK Vkpainm)) Tta 060B’s3kom (ct. 150 CK VYkpainm)
KOKHOTO 13 0aTbkiB [1]. Pazom 3 1M MOMKJIHMBICTh HMPUUHSATTSA Y4acTi Y BHXOBaHHI
IUTUHU OaTbkamMu (MpU 1X OKPEMOMY TMPOKUBaHHI) HEPO3PUBHO TMOB’si3aHa 13
BU3HAUYEHHSIM (PAaKTUYHOTO MICIS TPOKUBAHHS OCTAHHBOI.

Bu3HnaueHHs MicCIsl MPOXWBAHHS JUTHHU MOXKE BHPINITYBaTHCS JOOPOBUIBHO
0aThbkaMu (32 CHIJIBLHOIO 3TOJ0I0 Y JOTOBIPHOMY a00 IM03aJ0TOBIPHOMY MOPSIIKY), 3a
PIIIICHHSM OpraHiB OIKHY Ta MIKJIyBaHHS a00 Cyny.

Bubip criocoOy BU3HAYCHHS MICIS NMPOXKUBAHHS JUTHHU 3aJICKUTh BUKIIOYHO
BiJl HASIBHOCTI KOHQITIKTY (CIIOpPY) MK OaThbKaMH Ta CTYIIEHIO HOTO IHTEHCUBHOCTI.

CiMeliHUM 3aKOHOJABCTBOM BHM3HAYEHUN IMPEKIIO3UBHUHN TEPEIIiK CIOPIB, IO
MOB’5I3aH1 13 BUXOBAHHSAM JITEH, SKI PO3IIISIAAIOTHCS CyJOM a00 OpPraHoM OITIIKH Ta
miknyBaHHA. [0 TakuX, 30KpeMa, BITHOCATHCS 1 CIIOPH IMOAO BH3HAYCHHS MICIIS
MIPOXKUBAHHS TUTHUHU MPU PO3ALTEHOMY TIpokuBaHH1 0aThKiB (cT. 161 CK Ykpainu) ta
0J10 3/iICHEHHS 0aThKIBCHKHUX MIpaB 0aThKOM ab0 MaTip o, SIKUii a0 sika MPOKUBAE
okpemo Bijx qutuaH (cT.cT. 158, 159 CK Ykpainu) Tomro [2, ¢. 297].

Baprto naronocuTu, mo cmip MK O0aTbkaMy OpO MiICLE MPOXKUBAHHS JITEH,

MOX€E PO3MISAATUCS CYJIOM BUKIIFOUHO IIOJO AITEH, SIK1 HEe A0cAriau 14-piyHOro BiKY,
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ocku1bku 3a cT. 160 CK Ykpainu Micuie IpoKMBaHHS JUTHHH, siKa He aocaria 10-tu
POKIB, BU3HAYA€ETHCS 3a 3r0JI0I0 OAaThKIB, siKa gocsAria 10-Tu pokiB, BU3HAYAETHCS 3a
CHUIBHOIO 3r0JI010 OAaThKIB MPU BpaxyBaHHI JTYMKH CaMOi JUTHHH, a SKIIO OaThbKU
MPOXKUBAIOTh OKPEMO, MICIle TPOXWUBAHHS IUTHUHHU, SKa gocsria 14-Tu PpoOKiB,
BU3HAYAETHCA BIKE HEIO caMOCTIWHO [1]. 3a3HaueHa HOpMa MOBHICTIO KOPETIOE CT. 29
[HusinbHOrO KOAekcy Ykpainu (gami — LK Ykpainnm).

OTke, pO3TJIsA CIPaBH MO0 BU3HAUCHHS MICIS MTPOKUBAHHS JUTUHUA MOYKHA
po3moYaTH Ofpasy, 3BEPHYBIIMCH IO Cydy 3 IO30BHOIO 3asBOIO, SIKa BiAIOBinae
BuMoram L{uBiTpHOTO TIpOIIeCyanbHOTO KoJIeKCy YKpaiHu. J{Jis ycminrHoro BUpieHHs
CIIOPY BaXUIMBO 310paTv BCl HEOOXIJHI ¥ JIOMyCTUMI JOKa3W, 110 MiATBEPIKYIOTh
00CTaBUHHU, BUKJIA/ICH] Y TIO30BI.

VY cmpaBax, MpeIMETOM pPO3TJSAY SIKHX € BU3HAYCHHS MUTAHHS MPO MICIe
NPOXUBAHHA JUTUHHU, JI0 Y4acTi B SKOCTI TPEThOi 0COOM OOOB'SI3KOBO 3aTy4arOThCS
OpraHd ONIKM Ta MIKJAyBaHHS (coyxOu y crmpaBax piTei). BoHu HamgaroTh CBIii
BUCHOBOK, SIKH MOXE€ MIATPUMATU OJIHY 31 CTOPIH CIOPY. XO04a BUCHOBOK OpraHy
OIMIKM Ta MIKIYBaHHS HE Mae€ IMepeBaru Iepej IHIIMMH JOKa3aMu, CYAW 3a3BUYail
BPaxOBYIOTh HOT0 MpH MpUHHATTI piteHHs. Cya MOXKe 1 He TTIOTOJUTUCS 3 BHCHOBKOM
OpraHy OITIKM Ta MIKJIYBaHHS, SIKIIO BiH € HEJOCTATHLO OOIPYHTOBAHHUM, CYIIEPEUUTH
iHTEepecaM IUTUHH, € KOHTpaBepciiHuM [3].

BiTun3HsHe ciMeliHe 3aKOHOJABCTBO TapaHTye PIBHICTh MpaB 1 OOOB'SA3KiB
0aThKiB CTOCOBHO JiTEH, HE3aJIe)KHO BiJ IXHHOr0 NUIOOHOTO cTaTycy (cT. 12 3akoHy
VYkpainu  «[Ipo  oxopony nmutuHcTBa» Bigx 26  kBitHa 2001  poky
Ne 2402-111, ct. 141 CK VYkpainn). [Ipu BupimeHH] TUTAHHS PO MICIIE MPOKUBAHHS
JTUTUHU KOMIIETEHTHI OpPTaHM TIOBWHHI TEPII 332 BCE BPaxOBYBaTH IHTEPECH CaMoi
JTUTUHM [4].

Bigmoigao 10 9.1 ¢T.18, 4. 1 c1. 27 Konrenii OOH npo npasa nutuam 1989
p. (mami — KoHBeHIis mpo mpaBa JAWTHHH) AEPKABU-YYACHUIl JTOKIAJAIOTHh BCIX
MOXJIMBHX 3yCHJIb JIO TOTO, MO0 3a0e3MeYnTH BU3HAHHS MPUHIIMITY 3arajabHOol Ta

OJTHAKOBO1 BIAMOBIIAJIBHOCTI 000X 0AaThKIB 32 BUXOBAHHS 1 PO3BUTOK JUTUHHU. baThku
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a00 y BIANOBIIHUX BUMAJKaX 3aKOHHI OMIKYHU HECYTh OCHOBHY BIJIIOBIIANbHICTH 32
BUXOBaHHS 1 PO3BUTOK JuUTWMHHU. Haiikpamie 3a0e3nedeHHs IHTEPECiB IUTHHU €
MPEIMETOM iX OCHOBHOIO MIKIyBaHHS. JlepKaBu-y4yacHHMIIl BU3HAIOTH MPABO KOKHOI
JTUTUHUA Ha PIBEHb XKUTTSA, HEOOXIAHUU Ui (I3UYHOTO, PO3YMOBOTO, JAYyXOBHOTIO,
MOPAJIBHOT'O 1 COIIAIBLHOIO PO3BUTKY IUTUHHU [5].

VY cr.ct.21, 24 OcHoBHOrO 3aKoHY [6] MPOrOJIOIIEHO MPUHIIMIT PIBHOCTI BCiX
JOJEH TIepell 3aKOHOM 1 CYJOM Ta TPHUHIMI HEIUCKpHUMIiHAIil. 3a JO0IMOMOTOI0
HaBEJICHUX BUIE HOPM KOHCTHUTYIIT YHEMOKIIUBITIOETHCS TIOPYIICHHS NIPaB JIUTHUHH,
SK1, 3 OTJIAYy Ha HE3PUIICTh OCTaHHBLOI, MOXYTh Jomyckatucs Oatbkamu. Illomo
TeH/IEPHOTO acrekTy, To 3a 4.2 cT.24 KoHcturyii piBHICTh MpaB >KIHKU 1 YOJIOBIKa
3a0e3MeUyeThCS «CTBOPEHHSM YMOB, SIKi JIAFOTh JKIHKAM MOJKJIUBICTH IOEJHYBaTH
Npam 3 MaTEPUHCTBOM; IIPABOBUM 3aXHCTOM, MAaTepiaJbHOK 1 MOpPaIbHOIO
HOiITPUMKOK0 MaTEPHHCTBA 1 JWTUHCTBA, BKJIIOYAIOYM HAJAaHHS OIIa4yBaHHUX
BIJIMTYCTOK Ta IHIIMUX MUIBI BariTHUM >KIHKaM 1 MaTepsiM».

BiTun3HsHE 3aKOHOAABCTBO TAKOX BiOOpakae MPHUHITUIT MIPIOPUTETHOCTI MPaB
Ta IHTEPECiB IUTHHH, 30KpeMa, 1y c¢T. 7/ CK Ykpainu 3akpiruieHo, 1o JUTHHA MaEe Oy TH
3a0e3reueHa MOJXKJIMBICTIO 3JIHCHEHHS 11 mpaB, ycTaHOBICHUX KOHCTHTYyIIEIO
VYkpainu, KoHBeHIli€ero mpo mpaBa JUTHHU, HIIMMH MDKHAPOJAHUMH JOTOBOpaMU
VYkpaiau, 3roga Ha OOOB’SA3KOBICTh SKUX HajgaHa BepxoBHorw Pamoro VYkpainw.
PerynroBanHsi CIMEMHMX BITHOCHH Mae€ 3MIHCHIOBATHCS 3 MAaKCHMAJIbHO MOXJTMBUM
ypaxyBaHHSM iHTepeciB TuTHHH [1].

3akon VYkpainu «IIpo OXOpoHY IWUTHMHCTBa» BH3HAYae€, MO 3a0€3MEUYCHHS
HaWKpamuX 1HTepeciB AUTUHU — il Ta PINICHHS, IO CIPSIMOBAHI Ha 3a/JI0BOJICHHS
IHAUBITYaTbHUX TOTpeO AWUTHUHU BIAMOBIAHO 10 i1 BiKy, CTaTi, CTaHy 370pOB’s,
0COOJIMBOCTEH PO3BUTKY, JKUTTEBOTO JOCBiY, POJAMHHOI, KyJIbTYPHOI Ta €THIYHOI
HAJIE)KHOCTI Ta BPaXOBYIOTh AYMKY JWTHHH, SIKIIIO BOHA JOCATIIA TAKOTO BIKY 1 piBHS
PO3BHTKY, IO MOXe 11 BUCITIOBUTH. baThbku a00 0coOH, SIKi iX 3aMiHIOIOTh, MalOTh ITPABO
13000B’3aH1 BUXOBYBATHU AUTUHY, MIKJIYBaTUCS NPO 11 310POB’ s, PI3UUHUMI, TyXOBHUMA

1 MOpaJbHUM PO3BUTOK, HABYAHHS, CTBOPIOBATH HAJEKHI YMOBH JJIi PO3BUTKY il
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MPUPOJHUX 311I0HOCTEN, MOBAXATU TIAHICTh JUTUHU, TOTYBATH il 10 CAMOCTIHHOIO
XKUTTA Ta mpariti [4].

Panime cynoBa mpakThka 4acTo nocujanacs Ha npuHuun 6 Jleknaparii npas
mutuHu (mami — [exmapaitist), npuiinsTta pesononiero 1386 (XIV) I'enepanbHoi
Acam6nei OOH Bix 20.11.1959 poky, sikuii BU3HaBaB, 110 MaJONITHS JUTHHA, 32
BUHSATKOM BHWITQJIKiB BUHSATKOBHX OOCTaBHH, HE MOBHHHA OYyTH PO3JIy4YeHA 31 CBOEIO
Matip'to. Yacto cyau BigjaBalid mepeBary martepl y BHUPIIIEHHI CIOPIB MPO MicCIe
NpO’KMBaHHSA (Tak 3BaHA MPE3yMIIIsl Hepo3aydHocTi 3 Matip’io) [7;8;9]. Ilpote,
BepxoBnuii cyn 3 2018 poky BUpIIIKB BIIATH Bij I[1€1 MPAKTUKHU. 3aMICTh LIbOTO, CYIU
NOBUHHI KEpyBaTUCS TMOJOKeHHsAMH KoHBeHIli mnpo mnpaBa JAUTHHH, SKa €
00O0B'SI3KOBOIO JJI1 BUKOHAHHS Ha Teputopii Ykpainu. 3rigHo 3 miero KoHBeHIri€ro,
NEPIIOYEPTOBUM € 3a0€3MeUeHHsI IHTepeciB AUTUHHU, 1 HE POCTO IHTEPECIB IUTUHH, a
- «the best interests of the child» (naiikpaie 3a6e3neuennst inTepecis auturu») [10].

CynoBa mpakTuka HoBocTBOpeHOT0o BepxoBHoro Cyny 6a3yBanacs Ha pillleHHI
€porneiicbkoro Cyny 3 npas moauau Bif 11 mumast 2017 poky y cnipaBi «M. C. ipotu
VYkpaiau», ae Oyno BU3HAYEHO, 10 TPHU 3a0€3MeUeHH] HAMKpaIuX 1HTepeCciB TUTUHH
CITiT BpaxOBYBaTH 30€peKeHHs 11 3B'SI3KIB 13 CIM'€l0 Ta 3a0e3medeHHs i1 PO3BUTKY Y
OesrevyHoMy Ta cTiikomy cepemoBuiii [11].

Bapro naronmocutu, 10 mpaBaM AWUTHUHHU TMPUAUISETHCS 3HAYHA yBara B akTax
MibKHapoaHoro mpaa. OmHuUM i3 Takux akTiB € Jlexiapariiss mpaB AuTuHU [7].
Jlexmapartiis y IpHHITUII 2 MPOTOJIONIYE, IO «JIUTHHI 3aKOHOM Ta 1HITUMHU 3aco0aMu
Mae OyTH 3a0e3MeyeHnil CremialbHUA 3aXUCT 1 HaJlaHI MOXKIIMBOCTI Ta CIPUSATINBI
YMOBH, IO IayTh iii 3MOTY PO3BUBATHCS (PI3UUHO, PO3YMOBO, MOPAILHO, TyXOBHO Ta
COINAJIbHO, 3JOPOBUM 1 HOPMAJIBHUM IUIAXOM, B YMOBaX cBoOomu Ta TimHOoCTi. [Ipu
YXBaJCHHI 3 III€0 METOI0 3aKOHIB OCHOBHOIO METOK0 Ma€ OyTH HaWKpalie
3abe3reueHHs iHTepeciB autuHW» [7]. lle momoxkenns Jlexmapariii 3rooM cTajo
KIIFOYOBUM y cdepi 3aXUCTy NpaB JUTHHH. 30Kpema, BOHO 0e3 Oyap SKUX 3MiH
MOCITY’KHJIO B SIKOCT1 HA3BHM OJHOTO 3 IPUHIIUITIB MIXKHAPOTHOT'O 3aXUCTY MIPaB TUTHHU

— MPUHIUITY HalKpaIoro 3a0e3neveHHs iHTepeciB quTuam [12, €.21].
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Bapro 3a3HauuTH, 110 y aHTJIOMOBHIM Bepcii Jleknapailli BUKOPUCTOBYETHCS
dopmymroBanHs «the best interests of the child», mo B odimiitHomy nepexnaai Ha
pOCIMICbKY MOBY NEpEKIaJeHO SK "Hailkpamie 3a0e3MeyeHHs IHTEepeciB JUTUHU'.
AnrnomoBHui TekcT KOHBEHINT Mpo mpaBa AWTHHU BHUKOPUCTOBYE AaHAJOTIYHE
dopmyntoBanHs. O@imiiiHuN nepekiag yKpaiHChKOIO MOBOIO TEKCTY OpHUTiHATY
KoHnBeHwii npo mpaBa AUTHUHU TaKOX MICTUTh TEPMIH «HaMkpale 3a0e3rneyeHHs
IHTEpECIB AUTUHUY, SKUH HE 30BCIM Y3TOJKYETHCS 3 MOBOIO OPUTIHATY, OCKUIbKU
dopmyntoBanHs «the best interests of the child» nmocniBHO mepexknagaeTbCcs SK
"Haiikpamli iHTepecu nuTHUHH'. Ha Bka3aHWl HIOAHC 3BEPTAIOTh yBary HayKOBII Y
chepi mixkHapoaHoro npaBa. Tak, B. KabanoB 3a3nauae, 1o mae miciie 1 HeaJieKBaTHa
¢ikcarisi Ha3BM CaMOro MPHUHIUNY, K BiH BimoOpaxenuid B KoHBeHIii mpo mpasa
IUTHHY, HAMpHKIA], B JOKyMEHTax, NMPUUWHATUX B paMmkax Pamgm €Bpomu, Mo
MPU3BOIUTH 10 3MIIICHHS aKIICHTY 3 «HAMKPAIoro 3a0e3neueHHs iHTepeCciB JUTHHU»
Ha «3a0e3MedYeHHs Halkpaiux iHTepeciB autuHu» [12, ¢.22]. Tox moromkyeMocs 3
HABEJICHOIO TE3010 Ta BBAXAEMO 3a JOIUIbHE Yy TEKCTI HAIIOrO JOCIHIIKEHHS
BUKOPHUCTOBYBATH CJIOBOCIIONYUEHHS «HaWKpalie 3a0e3nedeHHs iHTepeCiB JUTHHU.

Ax mMum O6aynmmo, HAWOLIBIN 3HAYYIIUM HAa CHOTOJHI MIXKHAPOHO-TPABOBUM
aKTOM, III0 PO3KPHUBAE IOPUAMYHUNA 3MICT IIbOTO MpUHIUIY, € KoHBEeHIIIs po mpaBa
JTUTHHU, KA € YHIBEPCATHHUM MDKHAPOJHUM JOTOBOPOM SIK 32 KUTBKICTIO y4acTi B Hil
nepxxaB-wieHiB OOH Ta iHmMX cy0'eKTiB MDKHApPOJHWUX BIIHOCHH, Tak 1 3a ii
OXOTUICHHSM pI3HUX KaTeropii >KiHOK Ta ix gitedd. [lpuHnmm Haikpamoro
3a0e3nedeHHs mpaB AUTUHU 3akpimieHo y 4.1 cr.3 KonBeHIii mpo mpaBa DUTHHH,
BIIMOBITHO 70 SKOI «B YCIX JiIX IIOJO JITEH, HE3aJEKHO BiJl TOTO, 3MIHCHIOIOTHCS
BOHU JICPKaBHUMH YH TPHUBATHUMH YCTAaHOBAMH, IO 3alMAarOThCS MUTAHHSIMU
COIAIbHOTO 3a0e3MedyeHHs, CyJaaMu, aAMIHICTPATUBHUMHU YH 3aKOHOJABYHMU
OpraHaMi, I[eEpIIOYeproBa yBara MNPUAUIAEThCS SKHAWKpamoMy 3a0e3NeYeHHI0
iHTepeciB auTHHU» [5].

Ha nymxy XK. Bynd, oOcraBuHH, SKi MalOTh OyTH BCTAaHOBJICHI CYAOM IS

HalKpaloro 3a0e3MneueHHs IHTepeCiB JUTUHU MOXKYTh OyTH 00’ €/IHaH1 y Taki TpyIu:

2]
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1) 3m10HICTh (31aTHICTD) 10 BUXOBAHHS IUTHHHU, 1110 O3HAYAE Kpallly 3/[aTHICTh OJTHOTO
3 O0aTbKIB 33J0BOJBHUTU (I3MYHI Ta eMOIiiiHI noTpeOu autuHu. lle BKIIOUae
XapuyBaHHS, MPUTYJIOK, OJAT Ta MEAWYHY JOMOMOTY, a TaKOX OCBITY, JOOJISUY
MIATPUMKY Ta 3arajbHi 0aThbKIBChKi1 BKa31BKU. HeoOXiHO Takoxk BpaxyBatu (i3uyHe
Ta TICUXIYHE 3/710pOB's OATHbKIB, MPUHMAIOUU PIIIEHHS NPO OMIKY, sike O BIANOBIAANO
1HTEepecaM AUTUHU; 2) TOCIIIOBHICTh Ta MOXJIMBICTH 3a Kpalle JOTPUMYBATHCS
po3nopsanky aus aiteil. Lle Bkitouae B cebe yMOBU MPOKUBAHHS, BIJ[BITyBaHHS IIKOJIU
abo Jorysi 3a JIThbMU Ta JOCTYI 10 MAaKCUMAJIbHO OUIBIIOI KITBKOCTI WICHIB CiM'.
3amas  HaWKpamoro JAOTPUMAaHHS IHTEPECIiB JUTHHU BBAXKAETHCS 3a Kpalle He
MOPYIITYBATH PO3MOPSAIOK JIHS JUTHHH, KOJIH I1€ MOXKIIUBO, OOMEKHTH 3MIHH, SKI MaJId
0 HeraTUBHUH BIUIMB; 3) BIK IUTUHU. MaJleHbK1 1TH, SIK PABUJIO, TOTPEOYIOThH OUTBIII
PETEIBHOTO AOTJISAY, HK TITH cTapiioro Biky. Cyau TakoX pO3IIISIal0Th 3B'130K MiXK
JUTUHOI0 Ta 0aTbKOM, MAaTIp't0, KOJIM OIIHIOIOTH BapiaHTU OMIKU HAJ JUTHHOIO Ta
BUPIIITYIOTh, III0 Oy110 0 B iHTEepecax AUTHHU; 4) pakTop Oe3neKku TUTHHH, OCOOIHBO Y
BUIAJKaX BUYMHEHHS CIMEHHOrO0 HACWJIBCTBA, a00 IHIIOrO HACWJIbCTBA A0 JUTHUHU-
KEPTBH, AKUN Mae OyTH BpaxOBaHUU /I YHUKHEHHS a00 MPUIMHEHHS ICHYIOYOIo
HETaTUBHOTO BIUIMBY Ha AuTHHY [13].

Bepxosauit Cyn y cBOiX MOCTaHOBaxX 3a3Hayae, M0 M Yac PO3TJISAY CIpaB
BKa3aHO1 KaTeropii Cy/In MaloTh ypaxoBYBaTH LTy HU3KY 00CTaBHH, 30KpeMa: YMOBHU
POKUBAHHSA, TICHXOCMOIIMHUN CTaH JIUTHUHU, MOBEIIHKY OaThbKiB IOJMO0 JWTHHH,
BUCHOBOK OpraHy OMNIKM Ta MIKIyBaHHS, MOTJIAAA AWUTHHH, ii 1HAWBIAyalbHE
CIPHUHHSTTS, OTOUYEHHS, CTAHOBUIIE, OCOOUCTY MPUXMIBHICTh IUTUHU JO0 KOXKHOTO 3
0aThKiB, BIK JTUTWHH, CTAaH ii 3JI0POB’S, CTajJl COIiajdbHI 3B’S3KH JUTHHHU, MicIe ii
HABYaHHS, TICUXOJIOTIYHUN CTaH, OakaHHA IUTHHU Ha TPOXUBAHHSA 3 OJHUM 13
0aThKiB, 0COOHUCTI SIKOCTI OATHKIB, BIAHOCHHH, K1 ICHYIOTh MK KOXKHHM 13 OaTBKIB 1

JUTHUHOIO, MO>KJIUBICTD CTBOPCHHA I[I/ITI/IHi YMOB JIs1 BUXOBAHHA Ta PO3BUTKY, TOIIO

[14].
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B ninomy, MokHa BII3HAYUTH JOCTATHRO IPYHTOBHUM Niaxin Bepxosuoro Cyny
70 «IKHAWKpaIoro 3a0e3MedyeHHs] IHTEpPEeCiB AUTHHU» MPU PO3TJSLAl CIpaB Mpo
BU3HAYCHHS MICIIS TPOKUBAHHS OCTAHHBOI.

Bapto akuenTyBatu yBary Ha BUCHOBKax BepXOBHOIro cyay, KM BKa3ye, IO
MOJIOKEHHSI MPO PIBHICTH IPaB Ta 00OB SA3KIB OATHKIB Y BUXOBAaHHI IUTUHU HE MOXKE
TIYMayUTHUCS Ha LIKOAY IHTepecaM AUTHHH, OCKUIbKH OaThbKIBCHKI IIPaBa HE MOXKYTh
3MIACHIOBATHCS BCyIEeped iHTepecaM IWTHHH, a BWi3Jl JAWTHHU 32 KOPJOH Ha dac
BiiCBKOBOT'O CTaHy y CYNpOBOJIi TOro 3 OaTbKiB, 3 KUM JIUTHHA MPOKMBAE Ta SKAN
3MIACHIOE 3a0€3NeUEeHHS TUTUHI PIBHA KUTTS, HEOOXITHOTO JIJIs1 BCEOIYHOTO PO3BUTKY,
HE MOXe Oe33amepedyHo CBIAYUTH MPO IMO030aBJICHHS IHIIOrO 3 OaThbKIB JAUTHUHU
nepen0ayeHoi 3aKOHOJIAaBCTBOM MOXKJIMBOCTI OpaTu ydacTb y 1ii BHXOBaHHI Ta
CHUIKYBaHHI 3 Hero [15].

Sxmo quTHHA BUiXajla 3a KOPJIOH 3 OJIHUM i3 0aThKiB, TO, BUPIITYIOYH B YMOBax
BOEHHOTO CTaHy CHIp MNpO Miclle TPOXUBAaHHA JAWTHHU, CYJ Ma€ BpPaxOBYBaTH
IPIOPUTET IHTEPECIB AUTHHU TPHU BHUPIMICHHI OYJb-IKOTO MUTAHHS, IO CTOCYETHCS
JTEH, HEeBI €MHICTh 1 MPIOPUTET MpaBa AUTHHU Ha >KUTTA, nepeOyBaHHS ii B
oe3neunomy cepeopuii [15].

3ayBakuMo, 110 BiAMOBiMHO 10 1. 2-3 IIpaBmi mepeTHHaHHS JAEP)KaBHOTO
KOPJOHY TpoMajJsHaMH YKpaiHu, 3aTBEpUKEHUX mocTaHoBol Kabinery MiHIiCTpiB
VYkpainu Big 27 ciuns 1995 p. Ne 57, B yMoBax BOEHHOT'O CTaHy BHI3]] 32 KOPJIOH JIiTEH
JO03BOJISIETbCST  O€3  HOTapiaabHO IIOCBIMYEHOi 3roauM  IHmOro 3  OaTbKiB
(ycunoBmioBauiB). CmopoleHa Tmpoleaypa TMEepeTUHY JEepKABHOTO  KOPAOHY
0OyMOBJICHa pU3UKAMH JJISA JKUTTS Ta 3[0pOB’S IIMBUILHOTO HACEJICHHS y 3B’SI3KY 3
BBEJICHHSM BOEHHOTO CTaHy, a TOMY, y pa3i MOYaTKy akKTUBHUX OOMOBHX il y perioHi
MiCIIe MPOXWBAaHHSA AUTUHU Ma€ BIAMOBIAATH SKHAWKpamIuM ii iHTepecaM, mobd He
CTBOpIOBajacs 3arpo3a Juis ii OJaronoiyqyus ta ),utts [16].

JliiicHO, i1 9ac po3TIIsALy CIIpaB IMIOA0 MICIIS TPOKUBAHHS TUTHHU CYIN MAIOTh
JOTPUMYBATUCS OalaHCy MIXK IHTepecaMH JUTUHU, MpaBaMu OATbKIB Ha BUXOBAHHS

JTUTUHUA W 00OB’sI3KOM OaThKiB AISTH B ii iHTepecax. [IpoTe y BO€HHHMII Yac 1BOTO
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HEJI0OCTaTHbO, MOTPIOHO BpPaxoBYBATH 1€ (akTop OE3MEKH s JKUTTA Ta 3J0pPOB’ s
autuan [15].

Tax, BepxoBuuii Cyn y mocranosi Big 09.02.2023 p., He3Bakaiouu Ha Te,
MOTOAMBCS 3 BUCHOBKAMM CYJy ameNAliifHOI 1HCTaHIli, 110 MO3MBay HE HAaJaB
JOCTaTHIX HaJIEXKHUX 1 JOMYCTUMHX JIOKa3iB Ha IMiJTBEP/KEHHS HEOOXITHOCTI
BU3HAYEHHS MiClLisl MPOKUBAHHS JIUTUHHU 3 OAThKOM 3 OIVISIIYy HAa IHTEPECH CaMoi
JTUTUHU, 5Kl TIEpeBAXalOTh HaJ 1HTepecaMu W OakaHHSMHU ii 0aTbKiB, a TAKOX, 1110 B
yMOBaX BOEHHOIO CTaHy B YKpaiHl JUTHHI Oe3MeuHille 3ajdiaTHCs 3 MaTip’io B
Pymynii. He mMoxxHa cTBepIKyBaTH, 3 KUM 13 0aThKiB JUTHHI Oyjae Kpamie uepes
HEBU3HAYCHHI MPOMDKOK Yacy, a TOMY BiIXWUJIMB JOBOAM OaTbka MpO TE€, IO IiCIs
HOJIMIICHHS CUTYyaIlil B YKpaiHi TuTuHi Oyae kpaiie 3 Hum [17].

[Tpu posrnsani cupasu Ne 127/12587/22 Bepxouuit Cyn Takox OpaB 10 yBaru
BBEJICHHSI B YKpaiHH BOEHHOT'O CTaHy Ta MUTAHHs Oe3neku s fiTei. OUiHUBIIN B
CYKYITHOCTI BCi OOCTaBMHU CHpaBH, CyJ KacalliifHOi I1HCTaHIli MOroAWBCS 13
BUCHOBKaMH CYiB TOMEPEIHIX 1HCTAHIIIM Mpo BiAMOBY y 3aJ0BOJICHHI MO30BY IIPO
BU3HAYCHHS MICIl MPOKUBAaHHS JITeH 3 0aThKOM B YKpaiHi (IiTH MpPOXKUBAKOTH Y
[Iseiiapii 3 marip’ro) [18].

Ha mamy nymKy, cyau BIAMOBIISIOTH Y 3aJI0BOJICHHI TI030BY OJTHOMY 3 OaThKiB
PO BU3HAYCHHSI MICIIS TPOKMBAHHS IUTHHU B YKpaiHi Ha mepioJ1 Jii BOEHHOTO CTaHy
il yepe3 TPYAHOIII BUKOHAHHS MOI0HUX PIIIECHb.

Jlo mpuknamy, SKIO0 AUTHHA BHiXaja 3a KOPJIOH 3 OJHUM i3 OaTbKiB, CYII,
pO3IJsAaoun CHip MpO MiCLE MPOKUBAaHHSA JUTUHH B YMOBAaX BOEHHOIO CTaHy,
MMOBUHEH HE JIUIIE BPAaXOBYBATH IMPIOPUTET IHTEPECIB TUTHUHU TIPHU BHUPINICHHI OyIb-
SKOTO TUTAHHS, MO0 CTOCYETHCS JITEH, a TAaKOX HEBIJ'€MHICTh 1 MPIOPUTET MpaBa
JTUTUHU HA KUTTS Ta NepeOyBaHHs B 0€3MEYHOMY CEepPEIOBHIN, ane i moadaTtu, mob
CyZI0B€ pillIeHHs1 0yJI0 peasbHO BUKOHAHE.

A SIK BUKOHATH PIICHHS CYY, SKII0, (PaKTUYIHO, OJWH 3 0ATHKIB 3 SIKUM JUTHHA

BHIXaJla HE CTa€ Ha KOHCYJIbChKHI OOJIIK B KpaiHi mepeOyBaHHs?
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YacTto anBOKaTH MOXYTh BCTAaHOBUTH JHIIe (AaKT TMEPETUHY JEeP>KaBHOTO
KOPJIOHY OZHOTO 3 0aThKiB pa3oM 3 AUTHHOIO. JJOCUTh YaCTUMU € BUTIAIKH, KOJIH OJTUH
13 0aTbKIB B3arajii He Ma€ BiIOMOCTEH PO MiciienepeOyBaHHS HIIOTO 3 JUTHUHOIO.

[HIIMM CKJIQTHUM TIMTAaHHSAM Ha €Tami BUKOHAHHS CYJOBOTO PIIICHHS €
3a0€3Me4eHHs] y4acTi OJHOro 3 0aThbKiB, L0 3aJMIIMBCA B YKpaiHi, Yy BUXOBaHHI
JTUTUHU, KA BUIXaJia 32 KOPJOH 3 THIIUM OaThKOM.

3BICHO, CYJJSIMU OOTOBOPIOETHCA MOXKIIMBICTh YYaCT1 y CHUIKYBaHHI 3 TUTUHOIO
yepe3 3aco0M eJIEKTPOHHOTO 3B’SI3Ky B PEXUMI BificoKOH(pepeHUid. Baxmuso
Ha/jaBaTh OaThbKaM MOKJIMBICTH CHUIKYBAaTHUCS 3 JUTHHOI Ta Opath ydacTh y 1i
BuxoBaHHi [ 19]. OnHak 3HOBY nocTae mpobiema, a ik 3a0e3MeUnTH BUKOHAHHS TAKOTO
cynoBoro pimeHHsi? Came i 00’€KTUBHO OOYMOBIIEHI (PAKTOpU HEMOKIMBOCTI
BUKOHAHHSI CY/IOBOTO PIllIEHHS CTAIOTh HA 3aBaJli CyI0BOTO PO3TIISY.

Ha namre mepexkoHaHHS BUPIIIUTH OKpECIeHY MpoOJieMy MOXKHA a0 IIISTXOM
PO3IIUPEHHS MEPEITKy 0ci0, K1 MiAISIraroTh 000B’ I3KOBOMY KOHCYJIBCHKOMY OOJIIKY,
ab0 3a JOMOMOrO aJbTEPHATUBHUX CIOCOOIB BHUPIIIEHHS IPABOBUX CIIOPIB.
OcranHil cnoci0 BOayaeTbcss OUIBII MEPCHIEKTUBHUM Ta JIIEBUM  OCKUIBKH
BPETYJIOBAaTH CIOPU JOCIIIKYBAaHOI KaTeropii MOCTaTHHO CKIATHO 3 OTJISAy Ha
poOJIeMH MPaBO3aCTOCYBaHHS.

CBiTOBa CHUIBHOTAa BXKE€ TPUBAIUN YaC BHUKOPUCTOBYE IIMPOKUN CIIEKTP
aTbTEPHATUBHHUX CIIOCOOIB BUPIIICHHS MPABOBUX CIIOPiB, BAaroMe MICIIE Cepea SKUX
3aiimMae Memiaiisi. Y BHUPINICHHI CIMEWHO-TIPABOBOTO CIOPY MeEiallisi € JOCHUTb
e(EeKTHUBHOIO, OCKUIBKM HE TUIBKH CIPHUSA€ BHUPINICHHIO TPAaBOBOTO CIIOPY MIXK
CTOpPOHAMH, a 1 6e3MmocepeTHbO BIUTMBAE HA CIMEHHUN KOH(MIIKT K MepeyMOBY HOTO
BUHUKHECHHS. B YKpaini mpaBoBi 3acajy Ta MOPSIOK MPOBEICHHS Meiallii, MPUHITAIIH
Mefialii, cTaTyc MeaiaTopa, BAMOTH 10 il MATOTOBKU Ta MPOBEACHHS BPETyJIbOBaHI
3akonoM Ykpainu «[Ipo memiamito» Bim 16.11.2021 poky (mani — 3akoH mpo MeTiaIio)
[20].

3aKoH Mpo MeAialilo MOUIMPIOE CBOIO 10, Yy TOMY YHUCHl, Ha MPEBEHINI0 1

BUPIIIEHHS CIMEHHUX cOpiB (KOH(IIIKTIB), BOAHOYAC Yy Y. 3 CT. 3 BKa3ye, 1110 Me1allis
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HE TIPOBOJUTHCS y KOH(IIKTaX (Cropax), [0 BIUIMBAIOTh YU MOXKYTh BIUIMHYTH Ha
IpaBa 1 3aKOHH1 IHTEPECH TPETIX OCi0, K1 HE € yYaCHUKAMM I[I€1 Melanii. 31aBagocs
0, Take (hOpMYJIIOBaHHS YHEMOKJIMBIIIOE IPOBEACHHS Meiallii B TOCTII>KYBaHUX HAMHU
CIMEHHUX cropax, OCKUIBKH ii pe3yJbTaT IpsIMO BILUIMBA€E HA MpPaBa 1 3aKOHH1 IHTEPECU
muTuHU. OJHaK, y 4. 3 cT. 8 3aKOHY Npo MEAIalii0 YTOUHSAETHCA, IO SKIIO CTOPOHOIO
MeJianli € HEMOBHOMITHS 0co0a, BOHA MpUMAae PIIICHHS 3 JOTPUMAHHSIM BUMOT
3aKOHOJIaBCTBA 3 ypaxyBaHHIM 00csry 1i mie3marHocti [20].

Ha nHamy nymky, MoBa e Tpo JBa BaXUIMBUX (PAKTOPH, SKi MalOTh OyTH
BpaxoBaHi Mpu MPOBEACHHI Mefialii y UbOMYy BUJII CIMEHHO-TIpaBOBOro cropy: 1)
BpaxyBaHHsS JyMKH JTUTHHU TPH BUPIIMICHHI BCiX MUTaHb MOJ0 HEl; 2) OpHIAYHA
MOJKJIUBICTh YKJIQJECHHS JUTHHOIO JBOX BHJIIB TPAaBOYMHIB — JOTOBOPY IIPO
IIPOBEICHHS MEJIiallii Ta yroAu 3a pe3yJbTaTaMu Meiallii.

Hlomo mepmmoro ¢akropy 3a3Hauumo HactynHe. Cepen o0cTaBuH, IO
BIUIMBAIOTh Ha DIIICHHS OpraHy JAep>KaBHOI BIAIU MiJ 4Yac PO3TJSAYy CHOpY Tpo
BU3HAUEHHS MICISl MPOXKUBAHHS MIUTUHU CJi BUAUIMTH: HOPMATHBHO-TIPABOBE
peryntoBaHHs (0COOJMMBY yBary Ciig HOpUAUIMTH paTudikoBaHUM HKepesiaMm
MDKHApOJHOTO TIpaBa); iHAUBIIyaIbHI OCOOIMBOCTI Ta MOTPEOM TUTHUHU (Y KOHTEKCTI
3a0e31eueHHs TOTped AUTHUHU JIOIIILHO TAKOXK PO3TJISAIAaTH 1l B3BAEMUHHM B CiM'i, B TOMY
9UCITi 1 B3aEMOJi10 OaThKIB JUTUHU. baTbku, Ik 0coOH, SIKi HECYTh BiJIIMOBITAIBHICTD
3a JTUTHHY, € OCHOBHMMH 0OCO0aMH, SIKi TNPUHUMAIOTh PIIlICHHs, CIPsSMOBaHI Ha
3abe3nedenHs ii motped. [Ipu nbomy, qOopociuii Moke MpUMATH PIICHHS BiJ IMEHI
JTUTUHY TUTBKH Yepe3 BIICYTHICTh y AUTHUHU JIOCBIY Ta CyKeHb). Y Pexomenmaarrii No
R (98) 1 Komirery MinictpiB Pamu €Bporm aepikaBaM-ujieHaM IIOJO0 Memiallii B
ciMelHuX crpaBax, yxBajaeHoi Komirerom MinictpiB Pagn €Bponu Ha 616 3aciganHi
3acTynmHUKIB MiHICTPIB 21 ciung 1998 poky, n. 8 pozniny Il «[Ipuanumm memiarii B
CIMEHHHMX CIIpaBax» MICTHTBCS IMOJOKCHHS, BIAMOBITHO O SKOTO MEIIaTOPOBI CIIiJI
BUSBIIATH 0COOIUBY TypOOTY mpo 100poOyT 1 HalKpali iHTEpeCH TUTUHH, CTIOHYKATH
0aThKiB 30CEpeIKyBaTUCS Ha MOTpedax NUTUHU Ta HarajayBaTH OaTbkaM PO iXHIN

nepuioueproBuii  000B’SI30K  3a0e3nedyBaTd  J100OpOOYyT CBOET JAWTHHU 1 TIPO
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HEOOXIAHICTh HaJlaHHA CBOIM AITAM iHQopMawii Ta nopan [21]. AHanoriuny HOpMy
MicTuTh 1 4. 1. 2 c¢1. 171 CK Ykpainu, BKa3zyloun Ha HEOOX1IHICTh BpaXyBaHHS TyMKHU
JTUTUHU, SIKa MOKE 11 BUCIIOBUTH, OaThbKaMU, IHIIUMHA 0COOaMH TIPU BUPIILIEHH] CIIOPY
[0J10 ii BUXOBaHHS, MICILSI IPOKUBAHHS, Y TOMY YMCII MPHU BUPILIEHHI CIIOPY MPO
1mo30aBJIcHHS] OATHKIBCHKUX IpaB, MOHOBJIEHHS OaThbKIBCHKUX MPaB, a TaKOX CIOPY
110/I0 YIpaBJiHHA 11 MaiiHOM. [Ipu 1bOMY 3a3HAYMMO, IO 3aKOHOJABCTBO Y KpaiHU
BKa3ye Ha KOHKPETHUH BIK AUTHHHM, IyMKa sIKOi Mae OyTu BpaxoBaHoto 3a cT. 160 CK
Vkpainu - 10 1 14 pokiB (TOOTO 1€ MajOJITHS 1 HEMOBHOJITHS JIUTHHA). Xoua
ocTaHHs, BiamoBigHO 110 4. 3 ¢T. 160 CK Ykpainu, camoCTiiiHO BU3HAYA€ MiICII€ CBOTO
POKUBAHHS, SKIIO 0aTHKH MIPOXKUBAIOTH OKpeMo [1].

Hpyrum ¢dakTopoM ydacTi AUTHHH y Meialii € IOpUAMYHA MOMKIUBICTD
OCTaHHBOI OyTH CTOPOHOIO MpotieAypH Memiamii. [1loo mporo 3a3HaunMo, M0 MOYaTOK
1 3aBEPILICHHS NPOIIEAYPH Meiallii BiIOyBa€ThCA, SIK IPABUIIO, YepPe3 YKIIAJICHHS JIBOX
BUJIIB TIPABOYMHIB — JIOTOBOPY PO MPOBEACHHS Mediallii Ta yroau 3a pe3yjibTaTaMu
memianii. BinmosigHo o 1. 1 4. 1 ¢1. 1 3akoHy mpo Meialrito J0roBip Mpo MPoBEISHHS
MeJiallii - yroja mpo HaJaHHS IMOCTYT 3 MPOBEICHHS Meiallii 3 METOI 3aro0iranHs
BUHUKHCHHIO a00 BperyaoBaHHA KOHQIIKTY (CIOpy), YKiIaJeHa CTOpOHAMU
MOXJIMBOTO a00 HasBHOTO KOHMIIKTY (Cropy) Ta meaiaTopoM (MeaiaTopamu) y
MOTO/KEHI HUMU YCHIA YW MHUCHMOBIN (opMi, sika BIATIOBITa€ BUMOTaM 3aKoHY. Y
CBOI0 Hepry, yroja 3a pesyibTaTaMu Memiamii - yroma, 1mo ¢ikcye pe3ylabTaT
JIOMOBJIEHOCT1 CTOPiH Meiatii y mOro/pKeH1 Mk HUMU yCHIN UM TMChMOBIi hopmi 3
ypaxyBaHHSM BUMOT 3akoHYy (1. 9 4. 1 c1. 1 3akony npo Mmexianito) [20]. Ha nuBiibpHO-
MpPaBOBUM XapaKTep BHIIE3raJlaHUX YrojJ HEOJHOPa30BO BKa3yBallli y CBOIX
JOCTIDKCHHSIX Ppi3HI HaykoBii. ToX, TpW YKIAJEeHHI TaKUX NPABOYMHIB CIIiJT
KEepyBaTHUCS 3arajJbHUMU BUMOTAMH, TOTPUMAHHS SIKUX € HEOOXITHUM JUIsl YAHHOCTI
npaBounny (ct. 203 LK VYkpainwm). OpHi€ro 3 yMOB AIMCHOCTI MPaBOYMHY 3aKOH
Ha3MBa€ yMOBY PO HEOOXITHWH OOCAT IMBLIBHOI JI€3aTHOCTI OCOOH, KA BUMHSE
npaBo4yuH. 3 ypaxyBaHHsiM BuMor cr. 31 K VYkpainu mono o0cAry uuBUIBHOT

J1€31aTHOCT1 MaJIOJIITHROI 0COOHM, KOHCTATY€EMO, 1110 HI YTOy PO MeaiaIlito, Hl yroay
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3a pe3ysibTaTaMu MeJiallli He MOXE€ YKJIACTH MAaJoJIiTHS 0co0a, OCKUIbKK 00csr ii
IUBUIBHOT J1€3IATHOCTI OOMEXKYETHhCS JIMILE MOXKIIUBICTIO YKIaACHHS ApiOHUX
noOyTOBUX MpaBOUMHIB. BuiiezaznaueHi yroau He MOXHa BiIHECTH 10 APIOHUX
noOyTOBUX 3 OIJIAly Ha O3HAaKM ocTaHHIX. OTke, MaJloONTHS ocoba HEe BOJOJIE
HEOOXITHUM O0O0CSATOM LHMBUIBHOI A1€3AaTHOCTI JJIA YKJIAJE€HHS MPaBOYMHIB y cdepi
Mefaianii, a ToMy ii y4acTb y Mpoleaypl sIK CTOPOHHM MeJialii BUKIIOYAETHCS.
BoaHouac, y JOMOBJIEHOCTSIX MK OaThKaMH 3a pe3yibTaTaMu Meiallii MatoTh OyTH
00O0B’SI3KOBO BpaxoOBaHI IHTEPECH MAJIOJITHBOI JUTHHHU, 30KpeMa IiX HaWKpalie
3a0€3IeUeHHS.

Y HEMOBHOIITHLOT 0COOM BXKE € MOKJIUBICTD YKJIACTH IIPABOYMHH, SIKi BUXOJIATh
3a Mexl ApiOHMX TNOOYTOBUX, ajie 3a 3rojor OaThKiB (YCHHOBIIOBaYiB) abo
niknyBanbHuka (cT. 32 LK VYkpainm). Tox MoxkemMo 3pOOUTH BUCHOBOK IIPO
MOMJIMBICTh YKJIQJICHHS YTOJW MPO MEMIallil0 Ta yroAu 3a pe3ysibTaTaMu Memiarii
oco0oro, sKa gocsria 14 pokis, aje 3a 3roj0r 0aThbKiB (YCHHOBIIOBAYiB) AUTUHH, 1i
3aKOHHUX TpeACTaBHUKIB. KpiM TOro, mCHUXOJOTT4HI 0COOIUBOCTI PO3BUTKY JTUTUHH
PaHHBOT'O IOHAIIBKOTO BIKY XapaKTePU3YIOTHCS YCBIIOMIIEHUM CTABJICHHSAM JI0 KUTTA,
MOYYTTSAM BIAMOBIIATBHOCTI, 1 MOXKYTh CTaTH TapHUM MIAIPYHTSIM JUISi BUKOHAHHS
JIOMOBJICHOCTEH 3a pe3yJbTaTaMu MeTialrii.

MarnomiTHs TUTHHA, sika He Oepe Oe3mocepeIHbOi yuacTi y mpolieci Meialtii, He
€ 1l yJaCHHUKOM, a € Ti€I0 TPEThOI0 0CO00I0, HA MpaBa Ta 3aKOHHI IHTEPECH SIKOi MOXKE
BIUTUHYTH TIPAaBOBUH cIip (KOH(MIIKT) 1 pe3yibTaT oro BUpIeHHs. ToX y mporeci
Memiarii MaroTh OyTH BpaxoBaHI HOPMHU MDKHAPOJHHUX JOTOBOPIB (KOHBEHINIH) Ta
HOPMH CIMEHHOTO 3aKOHOJABCTBAa YKpaiHHW, SKi BHU3HAYAIOTh HEOOXiTHICThH
BpaxyBaHHS JyMKHU JUTHHU Yy BUPINICHHI MUTaHb peaji3allii Ta 3aXucTy ii ocooucTux
HEMalHOBUX Ta MAaWHOBUX MpaB. BpaxyBaHHS NyMKH JUTHHH MOTPIOHE y BHUMAaKax,
KOJIM TUTHHA JIOCATIIA TAaKOTO PiBHS (PI3MIHOTO 1 IICHXOJIOTTYHOTO PO3BUTKY, 32 SKOTO
MO>K€ BUCJIOBUTH CBOIO TyMKy. Ha Hamry 1yMKy, came 1o JOCSATHEHHIO MIKUTHHOTO BIKY
(6-7 pokiB) TUTHHA MOXE BUCIIOBUTH CBOIO AYMKY 1 C(hOPMYITFOBATH BJIACHI MOTJISIH,

a TOMy came 3 IIbOro BIKY ii 0coOucCTa 1yMKa Mae OYyTH BpaxoBaHa MpPU 3aKPIIJICHHI
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JIOMOBJICHOCTEH 3a pe3ylbTaTaMU Meiallli 3 METOI HalKpamoro 3abe3neueHHs il
iHTepeciB. Kpim Toro, 3Baxkatoun Ha HopMmHU cT. 160 4. 1, 2 CK Ykpainu gymMKa 1uTuHU
y Biul 10 pokiB mae OyTH OOOB’SI3KOBO BpaxoBaHa IpPHU BHUPIIMIEHHI MUTaHb IpPH
BU3HAYEHH1 MICI 1i IPOKUBAHHS.

OckUTbKM 3M1HA MTPOKMBAHHS JUTHUHU BiiOyBanacs Mij yac TpaBMaTUYHOI MO11,
OB’ 513aHOI 3 BIHOIO, 1 30KpeMa 3 TaKUM il MposiBaMU, K 00CTpUIM, OoMOapryBaHHS
Ta 1HII 3arpO3H JKUTTIO UM 37I0POB’F0, MOYKEMO MPHUITYCTUTH, III0 B OKPEMUX BUITAIKAX
MeIiaTop Ma€ MPOBOJUTH POOOTY 31 CTOPOHOIO 3 MPOSBaMU MOCTTPABMATHYHOTO
ctpecoBoro posznany (mami — [ITCP). Cumnromaruka IITCP cyTreBo BIiMBaEe Ha
NOBEAIHKY 0COOM y 11 TMOBCSKIEHHOMY JKHUTTI, MOXE OyTH HEOYIKyBaHOIO 1
Henepen0ayyBaHO y CUCTEMI CoIliaibHUX 3B’s3KiB. Ha Hamy nymky, memianis 3
ocoboro 13 nposiamu [ITCP, norpebye OUIbIIOT aKTUBHOCTI caMe 3 OOKy MeaiaTopa,
0COOJIMBO y BHWITQJKy, KOJM CTOPOHA MeEialii MpOsBIII€E CUMITOMHU YHUKHEHHS 1
3aiineHiHHs. JloliIbHUM CTaHe TaKOX J0JAaTKOBE HABYAHHS MeiaTopa HaBUYKaM Ta
TEeXHIKaM, 110 BUKOPUCTOBYIOTh INICHUXOJIOTH y PoOOTiI 3 TpaBMoto (s crabimizarii
E€MOIIIHHOTO CTaHy CTOpiH). MemiaTopy MOTpiOHO TaKOX PO3YyMITH, IO Yy 0coOH 13
nposiBamu [ITCP MoxyTs OyTH TIEBHI TPYIHOIII 3 MPUHHATTAM PIIICHHS, 2 TOMY HE
CJIJI MPUIIBHUANIYBATH €TaId IPOBeACHHS I1i€T mporieaypu. KpiMm Toro, TpaBmaTu3aitis
3aBjae yaapy Iepir 3a Bce 1Mo notpeldi y 6e3merni, THM caMUM TTOPOIKYIOUH Y 0CO0U
KOMIUJIEKC TICHXOJOTIYHUX MpOoOJeM, MOB’SA3aHUX 13 MOYYTTSIM KOHTPOJIHLOBAHOCTI
BJIACHOT'O JKUTTS, HEIOTOPKAHOCTI MEX OCOOHUCTOCTI, MOYYTTSAM JIOBIpH JO IHIIUX. Y
MICUXOJIOTITYHOMY TUIaH1 Taka ocoba moTpeldye MiATPUMKH, PO3YMIHHS Ta YBa)KHOTO
CTaBJICHHS J10 ce0e 3 60Ky 0e3mocepeTHROro OTOUSHHS. 3 OTJISIY Ha I1e MeaiaTop Mae
PO3yMITH, IO y TpoIleci Memiamii came 3aJ0BoJieHa moTpeba y Oesmerni ocodu i3
nposieamu [ITCP (30BHimHINA i1 TPOSIB Yepe3 BHHUKHEHHS JOBIpH 10 MemiaTopa,
CTBOPCHHS MEIIaTOpOM OC3IEYHOI0 CEepEe/IOBHINA JIJIsS MPOBEACHHS Meiallii) crtaHe
OCHOBOIO Juts ii TpoBeneHHs. OcoOMMBY yBary ciij 3BEpPTaTH Ha 3aJ0BOJICHHI ITIE€T

noTpeOu Ha cTajll OOrOBOPEHHS 1 MPUUHSTTS PIlIEHb 32 pe3yJbTaTaMu Meiallii.
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BucHoBku Ta mpono3unii. TakuM 4MHOM, CIIpaBU IIOAO BU3HAYCHHS MiCIIS
MPOKUBAHHS JUTUHU € JOCTaTHHO CKJIAJHUM (uepe3 cyO’eKTHHM ckian, chepy
BiTHOCHH TOIII0), OJTHAK B YMOBaX BOEHHOTO CTaHy BOHH YCKJIQTHSIOTHCS J10JaTKOBO
HEMOJXKJIMBICTIO BMKOHAHHS CYJIOBHUX pIlI€Hb, BIICYTHICTIO II€EBOTO KOHTPOJIIO 3a
JOTPUMAHHSM TaKOTO BUKOHAHHS Ta 00’ EKTUBHUM OOMEKCHHSIM CYIOBOTO PO3CYIy B
aCNeKTl MPUUHATTS KIHIIEBOrO pilleHHs. Bu3sHaueHo, 110 Cyau NpU po3risal crpaB
aHaI30BaHOT KaTeropii MalTh JOTPUMYBATHUCS MDKHAPOIHO BU3HAHOTO MPUHITUITY
«the best interests of the child». Ilpaktuka BepxoBnoro Cymy J0BOAWUTH, IO
nounHaroun 3 2018 poky 3a3HAYCHW TPUHIIMI 3HAWIIOB CBOE BiIOOPaKCHHS Y
PIIICHHSAX CY/IB, OJHAK BUKJIMKH BOEHHOT'O Yacy MOPOJMIIA HHU3KY HOBUX MPOOJIEM,
BUPIIICHHS SKUX € MOXJIMBHM JIBOMa NUISIXaMU: 1) aJlbTepHATHUBHHMH CIIOCOOaMHU
BUPIIICHHS KOHQIIKTY; 2) PO3UIMPEHHIM MOKIHUBOCTEH KOHCYJIBCHKOTO OOJIIKY Ta
MDKHApOJHOTO CIHIBPOOITHUIITBA y CIMEHHUX CHpaBax 3 BUKOPHUCTAHHSIM OHJIAWH
3aco0iB BiJICO3B’SA3KY JUIsI y4acTli TOro 3 OAaTbKiB XTO HE NPOXKHUBAE 3 TUTHHOIO 1
3HAXOJIUTHCS 332 KOPJIOHOM y BUXOBAaHHI OCTaHHBOI.

3 orisay Ha AIEBICTH came TEpIIoro crnocoOy BHUpPIMICHHS KOHQIIIKTY MK
O0aTbKaMHU II[0JI0 BU3HAYCHHsS MICIsSI TPOKUBAHHS JWTHHH, HAJTAETHCA OIIHKA
Me11a0eIbHOCTI TaKMX CIIpaB. Tak y BUPIIIEHH] CIMEHHO-TIPAaBOBOTO CITIOPY MeTiallis €
JIOCUTh €(PEKTUBHOIO, OCKIJILKHM HE TUIBKU CHPHSIE BUPIIMICHHIO MPABOBOTO CIIOPY MIXK
CTOpOHAMH, a 1 0e3MoCcepe/IHbO BIUIMBAE HA CIMEHHUM KOH(IIIKT K EPEIyMOBY HOTO
BUHUKHEHHSI.

[Tpu poBeaeHHI Memiallli y TUTaHHSIX BU3HAYCHHS MICIIS MPOXKUBAHHS JUTHHU
BXJIMBO BpaxoByBaTH JiBa (pakTopu: 1) BpaxyBaHHS NYMKH JUTHHU TPU BUPIIMIECHHI
BCIX MUTaHb MO0 HEl; 2) IOPUANYHA MOXKIIUBICTH YKJIQJACHHS JUTHHOIO JIBOX BH/IIB
MPaBOYMHIB — JOTOBOPY MPO MPOBEACHHS Meiallii Ta yroam 3a pe3yabTaTaMu
Memiaiii. Buxoasdu i3 mpaBoBOTO CTaTyCy JUTHHU MOKJIMBICTh YKIIAJEHHS YTOIH PO
MeiaIliio Ta YroJy 3a pe3yabTaTaMu MeIiallii € MOKJIMBOIO 3 14 poKiB, aje 3a 3r0/10t0
0aThKiB (YCHHOBIIIOBaYiB) JUTUHH, 1i 3aKOHHUX MpeACTaBHUKIB. HaTOMICTh MaoiTHS

TWTAHA HE BOJIOAIE HEOOXTHUM OOCSTOM ITUBUIBHOI JI€3MATHOCTI IJIA YKJIAICHHS
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MpaBOYMHIB y cepi Mexdialii, a TOMy i y4acTb y MpoLEnypi K CTOPOHU Meaiarii

BUKIIKOYA€THCA.
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Anoramis. Ilpamst npucBsdeHa JOCHIHKCHHIO YSBICHb NPO IPEICTABHUIIBKY
JEMOKpATII0 Y KOHTEKCTI MPUUHATTSA PIillleHb BWINUMH KOJICTIaJbHUMHU OpraHaMu
JepKaBHOT BJIa . ABTOPOM HAroJIOIICHO, 110 y MEKax PO3TIISTy YXBaJCHHS PillleHb
BUIIMMH KOJICTiaIbHUMU OpraHaMu Jep)KaBHOI Biaau YKpaiHH, HaWOUIBII
ONTUMAJIBLHUM € BUKOPHUCTaHHS TEPMIHY JEMOKpATisl Y po3yMiHHI (OpMH MpaBIIIHHS
Ta MOJIITUIHOTO PEKUMY.

3BepHEHO yBary Ha 0araToMaHITHICTh TOYOK 30py Yy JiTepaTypi II0J0
HEIMEePEPBHOCTI PO3BUTKY JEMOKPATHYHOI TpaauIlli y 3aXigHINA KyJIbTypi, Y TOMY YHCII
Ha MOsABY y XX CT. €NITUCTCHKUX TEOpid JeMokpaTii. PO3rissHyTO nMuTaHHS 3B’SI3KY
MDK PIICHHSAMHU MPEACTAaBHUIIBKUX IHCTUTYTIB BJIaJH 1 BOJICIO Hapony. Bim3HaueHo
MOCWJICHHS POJIi OpraHiB KOHCTUTYIIMHOT FOPUCIUKIIIT Y TIPOLIeCi MPUUHSATTS PillleHb,
SIK1 TIOM’ IKIITYFOTh HEJIOJIIKH €JIEKTOPaIbHO-TIPEICTABHUIILKOT IEMOKpaTii.

ABTOpOM 3’COBaHO, MO JIEMOKpATis y4acTi y Cy4YaCHHX JEMOKpaTisix y
KOJTHOMY pa3l HEe MiIpUBa€ MPUHIUIN TMPEJCTABHUIIBKOTO TPABIIHHS, a IUIKOM
rapMOHINHO JOTIOBHIOE HOr0. 3a3Ha4eHO, 0 HAHOLIBIN BUIIPABIAHUM IS CY9acHUX
JEMOKPATHYHUX JIEPKaB € 3aTy9CHHSI Y BUKITIOYHUX BHUIMAIKaX 13 0COOIUBO BAXKIIUBHX
MUTaHb MaKCUMAJIBHOI MOKJIMBOI KUTBKOCTI TPOMAJISTH Y TIPOIIECH TTPUIHATTS PillleHb,

rapaHTyIO4H B IHIIKUX BUMAJKAX MOXKIMBICTh OpATH y4acTh Y MPUUHSTTI PILLICHHS YCIM
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rpoMajisiHaM, sIKl LIbOro 0a)aroThb.

ABTOpOM 3pO0OJIEGHO BHCHOBKM TIPO BIACYTHICTH B CYYaCHUX YMOBax
KUTTE3AATHOI aJIbTEPHATUBU MPEACTABHUIBKIN JIEMOKpaTii Ta 1eMOKpaTii yJacri, 13
OrJIsiAy HAa TOM 0OCSAT IIHHOCTEH, IKUM BOHU 3a0€3MeUyI0Th, 1X 3HAYEHHS Ta «Bary» y
BITYM3HSIHIN KOHCTUTYLI1MHO-IIPAaBOBIN MPAKTHULIL.

KuarouoBi ciaoBa: npeacTtaBHMIIBKA JEMOKpATis, yXBaJ€HHS pillleHb, BUIII1
KOJIET1aJIbHI OpraHu JiepKaBHOI BIAJU, JEMOKpaTii SK (opma mNpaBiliHHA Ta

HOJIITHYHUHN PEKUM.

THE REPRESENTATIVE DEMOCRACY IDEAS EVOLUTION IN
THE CONTEXT OF DECISION-MAKING BY THE HIGHER COLLEGIATE
BODIES OF STATE POWER

Oleksii O. Liubchenko,
Associated Professor at the Department of Constitutional, Administrative,
Environmental and Labour Law
Poltava Law Institute of the Yaroslav Mudriy National Law University

ORCID: 0000-0002-8068-5665
e-mail: oleksiy.lyubchenko@gmail.com

Summary. The work is devoted to the study of representative democracy ideas
in the context of decision-making by higher collegiate bodies of state power of Ukraine.
The author emphasized that the most optimal is the use of the term democracy in the
understanding of the form of government and political regime in the context of the
analysis of the decision-making procedure by the higher collegiate bodies of the state
power of Ukraine.

Attention is drawn to the diversity of point’s of view in the literature on the
continuity of the development of the democratic tradition in Western culture, including
the emergence of the elitist theories of democracy in XX century. The connection
between the decisions of representative institutions of power and the will of the people

Is considered. Particular attention has been paid to the growing role of constitutional
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jurisdiction bodies in decision-making that mitigates the shortcomings of electoral-
representative democracy.

The author found out that participatory democracy in modern democracies in no
way undermines the principles of representative government, but quite harmoniously
complements it. It is indicated that the idea of involving in exceptional cases from the
most important issues of the maximum possible number of citizens in the decision-
making process, guaranteeing in other cases the opportunity to participate in decision-
making to all willing citizens, the most justified.

The author concluded that there is no viable alternative to representative
democracy and participatory democracy, considering the amount of values they
provide, their meaning and weight in domestic constitutional practice, has further
developed.

Key words: representative democracy, decision-making, higher collegial bodies

of state power, democracy as a form of government and political regime.

IMoctanoBka mpodaemu. Ilpupoma  yxBalieHHS  pillleHb  BUIIUMH
KOJICTiaJIbHUMHU OpTaHaMU JICPKaBHOI BJIaJIH B YMOBaX JEMOKPATUIHOTO TIOJTITHIHOTO
PEXKUMY BUIUIMBAE 13 CaMOTO TOHATTSA JIEMOKpaTii, ysBJIEHb Mpo ii pi3HI dhopMu y
KOHTEKCTI IPUHHATTS PillICcHb BUITAMHU KOJIETi1aIbHUMH OpraHaMH JIep»KaBHOI BIIaJIH,
Ta 1X €BOJIIOII].

[cHytoua neMokpaTisi OTpUMY€ HaWpI3HOMAHITHINII IHTEpIHpeTamii — fK
CBOEPITHUN KOMIUIEKC MOJITUYHUX THCTUTYTIB 1 MPAKTUK, SK MEBHUN HAOIp TpaB, sK
CYCIIUTbHUM 1 EKOHOMIYHHI J1aJI, SIK cCHCTeMa 3a0e3MeUeHHsI OTPUMYBAaHHUX PE3YIbTATIB,
SK YHIKaJIbHUN TPOIEC MPUUHATTS 3000B’A3yI0UNX KOJEKTHBHUX pimieHs [1]. [Tompu
TE, 110 TEPMIH JIEMOKpPATisi MTOBCIOTHO IACHTH(IKYETHCS 3 171€€10 MOMITUIHOTO OJara, i
BCl Maibke 0€3 BUHATKY PEXKHUMH IMPOTOJIONIYIOTh ce0e JAEeMOKpPaTHYHUMH, ii
BU3HAYCHHS  3alMIIAETBCS NPOOJIEMATHYHUM, SKIIO BXKE, TMpPUHAWMHI, HE

3aJIOBOJILHATHCS PO3MUTHM (DOPMYITIOBaHHSIMH (JIEMOKpATis K «BJaja Hapoay») [2,

c. 268].
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CraH onpauioBaHHs 00paHOI NPO0JIEMATHKH, AHAJII3 OCTAHHIX IMyO/TiKanin
Ta J0CJiKeHb. TeOpeTUKO-TIPABOBUM MIATPYHTSAM JOCIHIJKEHHS CTallK Mpaill TaKuX
3apyOKHUX DOCTITHUKIB, sk J[. J[3om0, 1. IcTon, I'. Jlaccyen, b. ManeHn, B. [Tapcomc,
I1. Po3auBanon, I'. Caiimon, M. Ctoyn Ta 1H. /0o BITUYM3HAHMX HAyKOBIIB, SKi
3aiiMaucs BKa3aHOK TEMaTHKOIO, 30kpema, Hanexarb 0. bapabam, B. Komichuk,
b. Kyxra, O. [lerpumun, C. Ilorpedusik, H. ITogipna, B. Peunubkuii, B. Tamii Ta iH.

MeTo10 10CHiTKeHHS € TOCTIKEHHS €BOJIIOLIIT YABIEHb PO MPEICTABHULIBKY
JIEMOKpATIF0 Y KOHTEKCTI TMPUUHATTS PIillleHb BHWINUMH KOJICTIAJbHUMHU OpraHaMu
Nep>kaBHOI Bilaau Ykpainu. JJist JOCSITHEHHS 3a3HAaY€HOI 11111 BOayaeMo 3a HEOOXiTHE
BU3HAUUTHUCH 3 PO3YMIHHIM TEPMIHY «IEMOKpATis» Yy KOHTEKCTI yXBaJleHHs PIIICHb
BUIIIMMH KOJICTiaIbHUMU OpraHaMu JIEp>KaBHOT BIIa/IH, PO3KPUTH €BOJIOLIIIO ySIBICHb
Opo TMPEACTABHUILKY JEMOKpaTil0 B 3axigHId KyJIbTypi, 3’SICyBaTH HPUPOIY
yYXBaJICHHSI PillleHb BUIIMMK KOJICTiaJJbHUMH OpPraHaMH JCP>KaBHOI BJIaJd B yMOBax
JEMOKPATHYHOTO MOJITUYHOTO PEKUMY.

Bukisiag ocHoBHOro marepiajy. 3JI0BKMBAHHS JIEKCUKOIO Ta HESICHICTh, SIKi
OTOYYIOTh TEPMIH «JIEMOKpaTis», KOPIHATHCA B PI3HOMAHITHOCTI miaxoniB. Yacto,
HAIPUKIIAJl, MPOTUCTABIAIOTh BU3HAYECHHS JEMOKpATii SK 3/1IMCHEHHS KOJIEKTUBHOT
BJIaJU TAaKOMY JajoBi, SKui 3abe3meuye ocobucti cBoboau. Illo6 Buiith 3 1ri€i
HeBu3HaueHocTi, [I. Po3aHBaJioH mnpomoHye NMBUTHCS Ha JEMOKpaTii0o B yCid Tl
CKJIQTHOCTI ¥ PO3yMITH 1i SK YOTHUPHUCKIIAIHE IIiJIe: BOHA HAJICKUTh OKPEMO, B
CYNEpHUITBI a00 OJHOYACHO 10 TMOPSAKY T'POMAISIHCHKOI aKTUBHOCTI, PEXKUMY,
dopmu CycniibCcTBa 1 CrIOCO0Y BpsAyBaHHSA [2, ¢. 269].

Y 1mpoMy CBITJII TNPUTAAYETHCA TMOHATTS JeMOKpaTii, chopMyIbOBaHE
A. JliHKOTbHOM: «YPpSyBaHHS Hapony, sIKe 3MIIWCHIOE HApPOA 1 IS Hapomy». Sk
Bim3Hadae Jx. Capropi, ms ¢pa3a He MmMITAETHCS TOYHOMY aHali30Bi. SIKIIO
cpoOyBaTH po3ipBaTH 1i, BUIUIMBIIN €IIEMEHT «YpPsIyBaHHS Hapoay» («government
of the people»), To Hapox TyT moctae B podi i cy0’ekTa, 1 00’ ekta aii. OTXKe, 3 OTIAAY
Ha II0 pUCY MOKHa POOUTH BCl HACTYMHI MPUIYLICHHS: a) YpSAYBaHHS Hapoay

O3Haya€e CaMOBPSJIHUI HaApoJ, MpsAMY JIEMOKpariio; 0) HaBmaku, Hapoj] € 00’ €KTOM
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YpAlyBaHHS, HUM YpSAYIOTb; B) YpsJ MOXOAUTH BiJl HApOAY B TOMY PO3YyMIHHI, IO
HOro JIErITUMHICTh CHUPAETHCS HA 3TOAY HAPOAY; I') ypsAll OOpaHHUil HApOJOM; I) ypsia
KepoBaHUi HapoaoM. OTxe, L pUca OXOIUTI0E 00 MOXKE OXOIUTIOBATH YBECH CIIEKTP
MOJIITUKK: HE TUIBKUA BC1 MOXJIUBI (popMu JeMOKpartii, a il opmMu BpsiAyBaHHS Haj
HapoJOM, sIKI HE MaloTh HIYOr0 CHUIBHOIO 3 JeMOKpaTiero. Jpyruii enemeHT —
«ypsiyBaHHS, siKe 3IIHCHIOE Hapoa» («government by the people»), — cTpaxnae Ha
NPOTWIIC)KHY BaJy: HAATO TEMHMH, 00 JaTh 3MOry BHCYBaTH KOHKPETHI
NpUNYIIECHHS. «31MCHIOE HApo1» Y sikoMy po3yMiHH1? Lls hopmyna yHUKae TOUHOTO
BU3HAUCHHS. | JTUIIe TpeTiil eneMeHT «ypsayBaHHs sl Hapoay» («government for the
people») — BUIA€ThCS HEIBO3HAYHUM: ISl HApOIy» O€3MepevHO O3HAa4Yae B HOro
iHTepecax, 331 oro 100pa, 3as ioro Buroau [3, ¢. 39-40].

O. [lerpumun 3ayBaXkye, 0 JEMOKpATis, B 3araJIbHOBU3HAHOMY ii PO3yMiHHI,
CKJIQJAETHCS 13 IBOX BAKIUBUX €JIEMEHTIB — BJIaJX HAPOY SIK BU3HAHHS HOTO €IMHUM
JDKepesioM Biaau (HapOJHUM CYBEpPEHITET), a TaKoX crocoOy ii peanizailii, SKui y
Cy4aCHOMY CYCHUIBCTBI HaOyBae (hopMu Jep>KaBHOCTI, KOTpa 3AIMCHIOETBCS uepes
CUCTEMY Jep>KaBHHX OpraHiB, HacamIepe] OpraHiB 3aKOHOJABYOi, BUKOHABYOi Ta
cynoBoi Bianu [4, c.297]. g oGcraBuHa posrisganacs M. LIBikoM sSK BHUXITHUM
NYHKT FOPUJINYHOTO JOCIIDKCHHS AEMOKparii sk ¢GOpMU JepXKaBU, MPHUHIUITY
opraizariii aep;kaBHOI BJaJHW YH MOJITHYHOTO (IEP:KaBHO-IIPABOBOIO PEkUMY) [5,
c. 99].

JlocnimpKyrour MPUHIAIY PEICTABHUIIBKOTO MpaBiiHHsA, b. MaHneH HacTymHUM
YUHOM BHUCJIOBIIOETHCS TMPO JAEMOKparTito: «3Ha4Ha YacTHMHA PO3AYMIB PO
JIEMOKpATIl0  CbOTOJHI OyJayeTbcsi HaA  BIAMIHHOCTI MDK  JIEMOKpATIEO  TIO
1. llymneTepy, B sAKii TpOMaIsSHH PEryIIpHO OOMPAIOTh CBOT €JTiTH, B MPOMDKKAX MiK
BUOOpaMu 30epirarour MOBYAHHS, 1 JIEMOKpATI€0 y4acTi, B SKIM TpoMaasHu
Oe3mepepBHO TMPUKUMAIOTH IMOJITHYHI pilleHHsS. Po3MeXyBaHHS IHMX JIBOX THIIIB,
MO>KIIMBO, € TUTIAHUM, aJie 3aJUIIac 3a CBOIMUA MEXaMH IIPEICTABHUIIBKY IEMOKPATIO,

siKa HE € Hi TUM, Hi IHIIUM [6].
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Haronomyroun Ha 0araroaCnekTHOCTI JEMOKpaTii, B OKpPEMHUX Mpausgx
1. Po3anBanoH po3risaae ii y ABOX acmekTax — sK pexXuMm 1 mpaeiiHHA. Huni
JIEMOKpaTisi YCKJIaJHIOETbCA, 3ayBaxkye aBTop. Lleli mporec XapakTepus3yeThCs
YTBOPEHHSAM  MOABIMHOTO  Ayaji3My: MDK  €JIeKTOPabHO-IIPEICTaBHUIIbKUMHU
IHCTUTYTaMH Ta IHCTUTYTaMHU HENpsSMOi JEMOKpaTii, 3 OJHOro OOKy (ayamni3m, Ha
AKOMY IPYHTY€EThCS AEMOKPATIS K PEXKHUM); MK CUCTEMOIO IIPOLEAYP YU MOBEIIHOK
I cucTEeMOIO MPUUHATTA PillleHb, 3 IHIIOTO (Ayai3M, 110 CTPYKTYPYE AEMOKPATIIO K
ypsiayBanHs) [2, c. 25].

Boanouac /I. /13050 3a3HauaB, mo MiJ AEMOKPATHYHOK CHUCTEMOIO, 30KpeMa,
MalOTh Ha YBa3i, KaXy4d B IIMPOKUX TEpMiHax, GopMy MpaBJiHHSI, sKa IparHe
BKJTFOYMTH B CBOT KaHAJU MPUIHATTS PIllICHb CBIZIOMO BEJIMKE YUCIIO cy0'ekTiB [7].

OTxe, TPYHTYIOUHCh Ha BUKJIQJICHUX BHUIIE TOYKAX 30pPYy, Y KOHTEKCTI aHai3y
NOPSIAKY YXBaJICHHS PIllIeHh BUIIMMHU KOJICTIAJIPHUMH OpPTaHAMH JEP)KAaBHOI BIIaU
VYkpainu B HamomMy AOCTIIHKEHH] TPOIIOHYEMO BUKOPUCTOBYBATU TEPMIH IEMOKpATIis
K (hOpMY TPABITIHHSA Ta MOJITUYHUNA PEKUM.

[{ikaBUMH y HayKOBI{ JiTEpaTypi BUAAIOTHCS MUTAHHS CTOCOBHO BHUTOKIB Ta
€BOJIIONII TIpeACTaBHHUIILKOI (GopMu JeMokpaTii. BUHUKHEHHS MpeACTaBHUIIBKOT
dbopmu geMokpatii y BIAMOBIAL HA HEOOXIAHICTh TEXHIYHO aJaNTyBaTH NPUHITUIIN
JIEMOKpATii 10 3MiHEHUX TeorpadiuHUMU 1 JeMorpadiYyHUMHA YMOBaMH HalllOHAJIbHUX
abo denepatuBHUX jaepkaB Oyno BucyHyto III. JI. Monteck'e, J[»x. MenicoHoM i
JIx. Ct. Mimnem [1].  3a P. Jlamem, mnpeacTaBHUIITBO, CIOYAaTKy HE Oyaydu
J€MOKPAaTUYHUM YTBOPEHHSM, CTal0 BAXKJIUBUM €JIEMEHTOM Cy4acHOI JAEeMOKpaTii.
[IpencTaBHUIITBO € HEOOXITHUM PE3yIbTATOM 3aCTOCYBAHHS MIPHUHIIMITY PIBHOCTI BCiX
TPOMAJISiH TIepe]] CyYaCHUMHU TMOJITHYHHMHU CUCTEMaMd. MU TOIUTSIEMO TO3HIIIO
P. Hans, sskmii ctBepKye: momiTuke 1 muciuteli B X VII-XVIII cromiTTax, mo Hagamm
dbopMu THCTUTYTaM JiOEpaTbHOT JIEMOKpaTii HAIIOHATBHOI JEp)KaBH, YYyIOBO
PO3yMIH, IO JUIA TOTO, MO0 3aCTOCYBATH JIOTIKY MOJITUYHOI PIBHOCTI B 3MIHEHHX
ICTOPUYHUX YMOBaX CBOr'0 4acy, HEOOXIIHO TpaHC(POPMYBATH MPSIMY AEMOKPATIIO B

JEMOKpATIIo pecTaBHUILKY [1; 8].
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[IpencTaBHUKHY IUTIOPATICTUYHOT TEOP1T IEMOKpATIi HANOJATal0Th HA BUKOHAHHI1
napJaaMeHTOM 3aMillyro4oi (QyHKIil, ska Bumarae npodeciiiHol crmemianizamii Ta
IHTEpeCiB, XapaKTepHUX A MOJITHKIB, SKI YTBOPIOIOTh Ju(epeHIIHOBaHUN
nomituyHuil  kiac [8]. Tak, X. Oprera-i-I'accer Bim3HayaB, 1o y Bcix cdepax
CYCIUIBHOTO >KUTTA € OOOB'SI3KM 1 3aHATTSI OCOOJMBOrO PONYy, 1 3A10HOCTE BOHU
BHMAararoTh Te€x ocoonmuBux [9].

HaamipHo ntogHi 310paHHs B Oy/Ab-sIKOMY BUMAAKY BUSBISIOTHCS HE3AaTHUMHU
0OroBOPIOBATH CKJIA/IHI MOJITHYHI MPOOJIEMHU 1 BUHOCUTH PalliOHAIbHI, BIOPSIKOBaH1
Ta CBO€YAcH1 pimieHHs. ToMmy, 3amicTh TOoro mo0 Oe3mocepeAHbO OpaTH y4dacTh y
poOOTI JOpaguMx OpraHiB, HAaceNEHHsS HEMHHYyYe 3JIMCHIOE OOpaHHS, JOBIPSIOUU
HEBEJIMKOMY YHWCIY HApOJHHUX «IPEJICTABHHUKIB» OOOB'SI30K 3aciiaTh B OOpaHOMY
napiamenTi [7].

Ha nepexkonanns I'. Kenbzena: «l'0noBHMI KpuTepid JEMOKpaTii MoJsArae B
TOMY, 1110 BJaJa ypsAly 3HAXOAUTHCS B pyKaxX Hapoay. Y mpsAmiil gemokparii BUOOpPiB
B3arajii He iCHye. SIKIIo HapoJ He MOXKe 31MCHIOBATH ITI0 Blaay Oe3rmocepeHbO abo
He 3JIMCHIOE 1i, JIFOAM MOXYTh 3a JOTOMOTOI BUIBHHX BHOOpPIB JeNieryBaTH ii
IpeJACTaBHUKAM 1 TAKUM YMHOM, 3aMICTh TOTO 1100 caMUM KepyBaTH c00010, CTBOPUTH
ypsaa» [10, c. 84].

PanukanpHO-1eMOKpaTHYHA i71es] IPaBIiHHS HAPOJOM, 31HCHIOBAHOTO CaMUM
e Hapojaom, 31aBaacsi H. Bo66io peTporpagHoro 1 aHTHASMOKPATUYHOIO YTOIIE0,
AKIIO 1S i€ O3Hayae Te, M0 TOJITUYHI CIpaBU BBIPSIOTH JIOOUTENSAM, SIKI HE
OTPUMYIOTh OIUIATH 1 MPAIIOI0YMM y CBIA BUIBHHM 4Yac, a HE MOCAJOBUM 0cOoOam
JepXKaBH, SIKi OTPUMYIOTh TUTATHIO 32 BUKOHAHHS TIOKJIAJCHUX Ha HUX 000B'sI3KiB [11,
c. 109].

CporogHi 3axigHa TOJITHYHA TEOPis BUSBISAE MPOrPECYOUy HE3MATHICTh
yIOpaTUCs 3 MacIITaOHUMHU TpaHCHOPMAIIMH, CIPUINHEHUMHU 1H(OPMAIIHHOIO
PEBOJIIOIIIEI0 B OCHOBHHX IICHCTEMaX I1HAYCTpialbHUX CycnutbCTB [7]. Y cBiTIi
uporo I'. CaliMOH aKIleHTyBaB, 110 Ae(DILUTHUM PECYPCOM CTA€ HABITh Yac: PIIICHHS

NPHUIMAIOTBCS Y CHTYAIIsIX TOCTIHHOT Ha3BUIaHocTi [7; 12; 13].
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[lonin mpaui Ta crenianizaiiss Ha0yBae OUIbII BarOMOI'0 3HAYEHHS Y Cy4acHHUX
ymoBax. Tak, 3okpema /l. J[30;10 OyB mepekoHaHWH, 10 MPEICTaBHUIIBKI (YHKIIIT
BUKOHYIOTBbCSI B Ipoliecax MOAUTY Mpaull Ta (YHKIIOHAJIbHOI audepeHuianii, ski
HACTUIBKU XapaKTePHI IS Cy4aCHHUX CYCIUILCTB [7].

Tum yacoM «TeopeTHUHHI» Cy0'€eKT AEMOKPATUYHOIO CYCHLIBCTBA, CEPEIHIM,
MepeciyHuid TPOMAJSIHUH, pIIMIEHHS SKOTO TIOBMHHI BHU3HAYaTHUCS HE CTUIBKHU
KOMITETEHTHICTIO, CKUTBKM OCOOMCTUM JIOCBIZIOM 1 OCOOMCTUMU YIOJ00aHHSIMH, CTA€E
Bce OUIBII MapriHaibHOI (iryporo. «Tomy Xiba HeMae HISKOTO MPOTUPIYYS Y BUMO31
OuTbIIOT 1 OUIBLIOT JEMOKpaTii B CYCHUIBCTBI, SK€ BCE OUIbIIE BH3HAYAETHCS
TEXHOJIOT1€10?» — JoriyHo 3anutyBaB H. bo6610. Taka Bumora moxe OyTH 3a/10BOJIEHA
JUIIE PO3MIMPEHHSAM MOMJIMBOCTI y4YacTi B NPHHHSTTI pIICHb JJIsS THUX, XTO HE
KOMIIETCHTHUH NpUAMaTH pillieHHs, pe3toMmyBaB aBTop [11, €. 28 - 31]. Pa3zom i3 Tum,
TPOMAJISIH 33/I0BOJIbHSIE TIEPEPUBYACTUH BUOOPUHI CYBEPEHITET, TaK 3BaHA HEBHIUMA
JIEMOKpaTisi, ajie BOHU He 0a)karoTh, 00 KEPIBHUKHU MOBOJUIIUCS K MPEICTaBHUKU
cBo€i mapTii [2, ¢. 267].

Otxe, 6araTOMaHITHICTh TOYOK 30py Y JITepaTypl MO0 HENEPEPBHOCTI
PO3BHUTKY JIEMOKPATUIHOT TpauIlii B 3aX1THINA KyJIbTypi Ta iX apryMEeHTOBaHICTh, Ha
HaIlle TIEPEKOHAHHS, CBIIUUTH PO JOILIBHICTh BUKOPUCTAHHS 3a3HAYCHOIO MiIXO01Y
y MeXax IMOJAbIIOr0 JOCHIDKCHHS yXBaJCHHS PINICHb BUIIMMH KOJCT1aIbHUMH
opraHaMm# Jep>kaBHO1 Bliagu. BogHouac omucana 00’ €KTUBHA OOYMOBIJICHICTh Ta Bara
IHCTUTYII TPENCTaBHUIITBA Y CYYaCHUX CYCIUIbCTBaX CIOHYKa€ HAc A0 OUIBII
TIIMOOKOTO X BUBYCHHS.

Hinuit mepenik BYeHHX XX CT. 3alpONOHYBAJIM TEOpii IeMOKpaTii, ki Oymu
BU3HAUeHI (mepemyciM ix kpuTukamu) sk enituctcbki. Hampukmag I1. baxpax
00’ eHY€E i1 HA3BOIO «JIEMOKPATUYHUHN €IIITU3M» TeOopii TeMOKpaTii, 3aIporoHOBaH1
1. Illymnerepom, P. Janem Tta Jx. Capropi [14, c. 1124; 8]. Boarouac JI. J[3010
0o0’eanye pobotu mepepaxoBanux Bumie aBtopiB Ta H. I[lonc6i, B. Kopuxaysepa,
P. Apona, P. Jlapennopda miji Ha3BOIO «HEOKJIACHYHA MapajurmMa MIIopaliCTUYHOI

nemokpartii [7]. Yci 3a3HaveHi Teopil BUKOPUCTOBYIOTh TEPMIiH «JIEMOKpATis IS

Y
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MO3HAYEHHSI TOJIITUYHUX CHUCTEM, SIKI ICHYIOTh y BenukoOpuranii, CronydeHHX
[ratax 1 @paniii, TOOTO MpapiiHb, siki b. MaHeH BIAHOCUTH 10 MPEICTABHUIIBKUX.
{1 Teopii Oynu Ha3BaH1 EMITUCTCHKI HE TOMY, IO B HUX MIIKPECITIOBAIOCS SIKICHY
nepeBary MnpeACTaBHUKIB HAJ] THMHU, KOTO BOHHM TPEICTaBISAIOTh, @ TOMY, IO B HUX
BUJIUISAETHCS 111€ OJIHA JOCTATHHO 1CTOTHA PI3HUIIS MK MPEJCTABHUIILKUM MPABITHHSIM
1 mpaBliHHAM Hapoxay [6]. Panime He 0e3 mincTaB 3a3Hayanocs, IO EMITET
«ETITUCTCHKUI HE HUTKOM MIAXOAUTH 0 LUX TEOPiil, 1110 BiH TOMHJIKOBO MOB'A3Y€ X
3 OYEBHJHO ENITUCTCHKUMHU KOHIemiisiMu, Hanpukian, ['. Mocka 1 B. Ilapero, 1,
HapemITi, MO0 el TEPMIH BIIHOCHUTBCS CKOpIIIE 0 MOJITUYHOI MOJIEMIKH, HIXK 0
HaykoBoro anamizy [15, ¢. 157]. Pa3zom i3 Tum 3po3ymiso, YoMy Oararo BYCHHX
Ha3BamM Bu3Ha4yeHHs pemokpatii . Illymmerepom emitucrehkum. K. Illymmetep
IPOMOHYE BHU3HAYATH JEeMOKparito (a0 TpeJCTaBHUIIBKE TPABIIHHA)  SK
«IHCTUTYUIHHUNA YCTpIH ISl NPUUHATTS MOJITUYHUX PIIIEHb, B SKOMY IHIUBIIU
HaOyBarOTh BIIAy MPUMMATH PIMICHHS IUIIXOM KOHKYPEHTHOI O0OpOTHOM 3a royiocu
BuOOpiB» [8]. [IpUXUTBHUKHK TMpaBiiHHS HApOAY BBAXKAIOTh HEAEMOKPATUYHOIO
KOHIICTIIIIIO, sIKa 3BOJIUTH MPEICTABHUIILKY JIEMOKPATIIO 10 3MaraHHs 3a rojocu [6].
VY 1bOMYy CBITJI1 aKIIEHTY€ETHCS yBara Ha BaKJIMBOMY MMUTAHHI: Y1 BCTAHOBJIIOIOTh
IPEACTABHULIBK] IHCTUTYTH OYJb-SIKUM 3B'SI30K MK PIMICHHSAMH THX, XTO IPAaBUTh, 1
nobakaHHAMM  €JIeKTOpaTy IoJ0 KOHKpeTHoi momituku? Ilam’staemo, 1110
3aCHOBHHMKHU TPEICTaBHUIILKOTO IMPaBIiHHA HE 30Mpaiucs CTBOPIOBATH CHUCTEMY, B
AKii OW TpaBWia BOJISI HApOIy, aje BOHM HE XOTUIM 1 TOro, MO0 pillieHHS
MPEJCTAaBHUKIB HE MaJIM HISKOTO BiJHOIIEHHS 10 Oa)kaHb BHOOpIIB. k. MemicoH,
30KpeMa, OIMUCYBaB pecnyOiikaHChKe, a00 MpeICTaBHUIIBKE, IPABIIHHS K CHCTEMY, B
AKIA «CYCHUTBHI TOTJISIAM OUTHIN MiJHECEHI 1 mmpIni, 00 MPOCIBAIOTHCS OOpaHUM
opranom rpomaasH» [16]. Takum arHOM, YyTBEpIKYyBaBCs a00 mependayaBcs MEeBHUN
3B'SI30K MDXK YIOAOOAHHSMH JIIOJEH 1 pilIeHHsIMU TpeacTaBHUKIB. OTKe, MOBa HIia
PO HEOOXIMHICTh JOCSITHEHHSI MEBHOTO KommpoMmicy. DakTudHO Oy JOTpUMaHi
YMOBH, KOJIH y TIPE/ICTABHUIIPKOMY TIPABJIIHHI HE Ma€ MPABUTH BOJISI HAPOY, BOJTHOYAC

pIIIEHHS NMPECTABHUKIB MOBUHHI MAaTH MEBHUM 3B’ 130K 13 TOOQXKAHHSIMU €JIEKTOpaTy.
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Ha gnymxy JI.Tenma, Bu3HaueHHs, 3amponoHoBade M. Ilymmerepom,
«MpEACTaBIsIE I[IKaBy CYMIll Teopiil, ki 00'€AHYIOTh €JIEMEHTH IIMPOKOIo KoJja
a0CoIOTHO pi3HUX Moxaenei» [17, ¢. 171]. Y P. [lans i B me Outbimiii mipi B P. Apona
1 JIxx. Capropi AeMoKpatisi OTOTOXKHIOBaiacs 3 aOCOJIOTHO HEOOXITHOK (DYHKIIIEO
«TPEJICTABHULITBAY, AKY MOKJIWKAHI BUKOHYBAaTH MOJITHYHI €JITH, [0 KOHKYPYIOTh
onHa 3 oxHoro [18, ¢. 133; 19, c. 16; 20, c. 131]. Bognouac P. Jlans cTBepkyBaB, 1110
JIEMOKPATIsl € «IIPaBIIHHIM MEHIIIUHY, SIKE IPUHITUIIOBO BIJIPI3HAETHCS Bl IPABIIHHS
(omniel) menmmmnau [18, ¢. 133].

Ak i W. lMymnerep, H. bo66i0 GaunB BH3HAYAIbHY PHCY IEMOKPATHYHOTO
NPABJIIHHS HE Y BICYTHOCTI MOJIITUYHUX €JIIT, & B HAABHOCTI KUTBKOX KOHKYPYIOUHX
onHa 3 oxaHor et [21, c. 111]. I, Ak cBiAYUTH MOrO0 HENPUUHATTS BUCYHYTOTO
XK.- K. Pycco imeany «TOTanbHOTO IpOMAaJIHUHA» 1 «(peTulna» mpsaMoi AeMOKpaTii,
BIH TaKOXX BBaXae, IO JEMOKpaTii HEOOOB'SI3KOBO Tmepeadadae IUPOKY ydacTb
IPOMAJISiH Yy TpoIecax MPUUHATTS pillleHb, X0ua 1 HE BUKIIIOYAE€ MOKJIMBICTh TaKoOi
yuacTi. Ha nymky H. Bo66i0, nemokpatisi He BUMarae 1 «IpeJacTaBHUIITBA» TPOMaJISTH
B CTPOTOMY CEHCI I[bOT0 cji0Ba [7].

[{ixaBUM € TBEpIHKEHHS PO T€, 110 YIaCTh MAaKCUMAJIbHOT MOXKJIUBOI KITBKOCTI
TPOMAJISIH y TpOoleci IPUUHATTS PillleHh caMO COOOK0 CTaHOBUTH OJiaro. SIk BBakaB
takox Jx. Ct. Mimns i npogoskye BBaxkatu K. Ileiitmen [22, ¢. 22 - 44], npuunHa
IILOTO TOJISATAE B TOMY, IO MOJITHYHA y9acTh POOUTH OJAaroTBOPHUM B OCBITHBOMY
BiIHOIIIEHH] BIUIMB Ha YYaCHUKIB MTOJITHYHOTO MPOIIECY.

Od4eBuAHO, MHPOKA y4YaCTh TPOMAJSIH y TMPOIECi MPUNHATTSA PIMICHb JIETKO
MO>K€ MPUBECTH JI0 BUOYXOMOIIOHOTO 30UIBIIICHHS Yacy, HEOOX1AHOTO JJIsl MPUAHATTS
MOJIITUYHUX PIillleHb, 1 MOXke mopoautu ¢GopMu (PYHKITIOHATBHOI I1HEPTHOCTI Ta
«iH iy Bragu [23]. Lei nporiec Moxe 10 HEOE3MEYHO HU3bKUX PiBHIB CKOPOTUTH
iHpOpMaIlito, JOCTYIHY 0co0aMm, siKi 6epyTh y4acTh Y IPUUHSATTI PIllIeHb, THM CAMUM
CKOPOYYIOYH iX KOMIETEHTHICTh 1 BIANOBIIANBHICTh, & TaKOX MPUBHOIIYIOUH

B32€MO3AJICKHOCTI MPOTUIICKHUX 1 pO3CISTHUX MTPaB BETO, 10 Napani3yroTh [24].

(Y]
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Takum 4YMHOM, 3aMmICTh TOro, MO0 30UIBLIYBATH JIETITUMHICTh, SIKOIO
KOPHUCTYETHCA MOJIITUYHA CUCTEMA 1 sIKa 3aJyda€e BEJIMKI Macu B IPOLECH MOJTITHYHOI
cowianizalii Ta camMOOCBITH, CIpo0a JTOMOITHUCS HAJAMIPHOI JTEMOKPATUYHOI Y4acTi
MO>K€ BUKJIMKATH LIMPOKE PO3YapyBaHHSA 1 MaJiHHA NodiTHYHOT MoTuBauii [7]. I te i
1HIIIE BUHUKA€E B PE3yIbTaTl HE3aI0BOJIEHOCTI BUCHAKEHICTIO MPOLECOM MPUUHITTS
pimens [25, ¢. 39].

HaiiGinpi1  BuUmpaBgaHuM Yy 1bOMY BIJIHOIIEHHI BHJIA€THCS 3alydYeHHS
MaKCUMaJIbHOI MOXIIMBOI KIJBKOCTI TPOMAJSH y TPOIECH NPUUHATTS PIillleHb Y
BUKJTIOYHUX BHIIQJKax i3 OCOOJMBO BXKJIMBUX MUTaHb. Tak, HaMpUKIAA, Y IbOMY
CBITJII MOKHA PO3TJISIaTH YCKJIQJHEHUN MOPSAI0K BHECEHHS 3MiH 70 posaimis I, III,
XIII Konctutytii Ykpaini, mo notpedye moJaiblioro 3aTBepKEHHS BIAMOBIIHUX
NUTaHb Ha BceyKpaiHchkomy pedeperaymi [26, c¢. 1078 - 1080]. B iHmux Bumaakax
OUTBII pallioHAJIBHO BECTM MOBY MpPO rapaHTYBaHHS MOXJIMBOCTI OpaTd y4yacTh Y
NPUAHATTI PIIIICHHS YCIM TpOMaJisTHaM, SIKi IbOro 0a)karTh. 30KpeMa, MOBa MOXe UTH
Ipo y4yacTb B OOTrOBOPEHHI 3aKOHOMPOEKTIB, MISUTBHICTh PI3HUX 1HCTUTYTIB
IPOMAJITHCHKOTO CYCHIIBCTBA, TOIIO.

OkpeMy yBary JesKi TEOPETHUKH AEMOKpaTii NPHUAUISIOTh TAKUM IHCTUTYyTaM
JEMOKpaTii K KOHCTUTYIIMHI CyaH, KUIBKICTh SKMX TPOTATOM OCTAaHHBOTO Yacy
30UTBIIUIIACh, a pOJIb 3pocTae. [IuTaHHSA, MO0 CTOCYIOThCS (DYHKITIOHYBAHHS IHX
IHCTUTYTIB Y JEMOKPAaTHYHHX CYCIUIBCTBAX OCTaHHIM YacoM CTalld MPEIMETOM
aHamizy 0araTb0X Ccy4acHUX HayKoBIIB [27; 28; 29; 30]. ABTopu BiAMIYAIOTH, IO
KOHCTUTYIIIIHI CyJi MaIOTh 3arajoM CHJIbHY HApOJHY MiITPUMKY, MPO IO CBIIYAThH
BEJIMKI TOPIBHSUIBHI JOCIIDKEHHS, 1 IO iX BIAHOCATH JIO HAMOUIBII JIETITUMHHX
neMokpatuaHux 1HCTUTYTIB [31, €. 344 - 354]. 3a TBepmxkeHusm I1. PozanBanona,
HOBAa «TpaMaTUKa» JEeMOKPAaTUYHMX IHCTHTYTIB, sIKa OXOIUIIOE, 30Kpema,
KOHCTUTYIIIHI CyIH, BIAPUBAETHCSA BiI TMOMEPEIHBHOTO cepeaoBhia. 3a Opakom
IHTEJNEKTyaJIbHOT OCHOBH ii po3Max He OyB CIPUAHSATHN TiTHOIO Mipoto. BaxkiuBum €
T€, 110, OCKUIbKH 111 IHCTUTYTH HE CIIPUHAMAIIKCS SIK OPUT1IHANIbHI MOJITUYHI (hopMHU, TO

BOHH III¢ i He 3HAWIIUIHA MOBHICTIO CBOT'O MICIISI B IECMOKPATUIHOMY Jiafi [2, c. 22].
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B Amepuili KOHIEMII0 KOHCTUTYIIHHOTO KOHTPOJIt0 po3BuBaB T. [xedepcon,
KW BBa)kKaB, IO FOJIOBHOIO MPOOJIEMOIO € «THUPaHis 3aKOHOJABYUX KOPITYCiB» [32,
c. 944]. Ha nepexonanns P. Jlans, BepxoBHMII CyJ € HAWBaKIIMBIIIOK CKJIAI0BOIO
YACTUHOIO MOJIITUYHOTO KEPIBHUIITBA 1 BOJIOJIE JESIKUMU IMiJICTaBaMU JJIs BJIACHOI
BIIaJIM, HAWBXKIIMBIIIMM 3 SIKUX € TOW (hpakT, 10 BIH CTAHOBHUTH €JIMHE JKEPEIO
JETITUMHOCTI B MUTaHHAX TpakTyBaHHsS Kouctutymii [33]. AHani3yloud NHUTaHHS
nemMokparuuHoro npasocyaas l. [amipo Bim3Havae, M00 YHUKHYTH SIKOTO O TO HE
Oy710 JAMKTaTy HaWOUIbII Kpalluid MAXIJA, KOJMW  PpIMIEHHS MPUWMAIOTHCS
NPEJACTABHULIBKUMHU IHCTUTYIISIMU, a HE cyaamMu al0o OyAb-IKUMH I1HIIUMH
CTPYKTYpaMH, OCKUIBKM 3aKOHOJaBYa Bllaja Kpalle IMMIIaETbCs HApOIHOMY
KOoHTpoJit0. HaBiThb KONMM y BIAMOBIAHOCTI 3 MPHUHIUMIIOM CYOCHJIIApHOCTI Jit0
CaHKIIIOHOBAHO «3BEPXY», K MPABUIIO Kpallle, KO PIllIEHHS CTOCOBHO HE1 BUXOIUTh
BiJl 0OpaHMX 3aKOHOJABI[IB, a HE BIJ MPU3HAYCHHX CYIJIIB UM aJMIHICTPATUBHHX
opraHie... ABTOp 3ayBaxye, IO (CymoBe) OOIpyHTYBaHHS HEOOXIAHE JHUIIE Yy
BUHSATKOBUX BuUMaakax [34]. SIKmio 3akoHHA poJib CyQy y JAEMOKpAaTii MoJsArae B
HEJIOMYIIEHH] JOMiHyBaHHs (Ti€i 4M iHIIOI Tpymu), To, 3a3Haydae P. bept, #oro
TSTBHICTh TOBUHHA 0OMEXKYBATHCA 3’ ICYBaHHSIM HACIIJIKIB BUHUKHEHHS TIPOTHPIY Y
JIEMOKPATHYHOMY CYyCHiibcTBl. OCKITBKM METOI0 € HENOMYUICHHS JOMIHYBaHHS, 13
IIbOTO TAaKOXX BHIUIMBAE, MO0 MPU BHUSABICHHI TAKOr'0 CYIH, SIK MPaBWJIO, TMOBUHHI
YHUKATH HaB'I3yBaHHS BJACHUX pimieHb [34]. BusHamoum 3a 3aKOHOJABUMMH
OopraHamu BiIHOCHO BEJIUKY JIETITUMHICTH 1 BOA4ar0uu B Cyax (JIMIIE) IHCTUTYIIHHUN
MEXaHI3M JUIS BHUIPaBICHHA IpoMaxiB 3akoHodaBuiB, P.I'iHcOypr 1 P. bepr
BpaxoBYBaJIH, 0 0€3/I0TaHHUX MEXaH13M1B MPUUHATTA pillieHb He icHye. [Ipu mpomy
BOHU BHXOAWIN 13 TIEPEKOHAHHS, M0 JAEMOKPAaTU4YHI TMPOIEAYypH TOBUHHI
(GYHKITIOHYBaTH HACTUIBKH JO0OPE, HACKUIBKH 1€ MOJXKIIMBO, a SKIIO BiOYBA€ThCS X
30iii, TO 3O0BHINIHE BTPpy4YaHHS Ma€ OyTH HE OUIBIIMM, HIK HEOOXIMHO Mg IX
BiTHOBIICHHS. TakuM YMHOM, X04a 3 TOYKH 30PY AEMOKPATHIHOTO IIPaBOCy 11 OyIio O
PO3YMHO HAAUIMTH KOHCTUTYUIMHUN CyJl aKTUBHOIO POJUIIO, HACTUIBKHU K PO3YMHO

O0OMEXXHTH HOTO MOBHOBKCHHS CKaCyBaHHSM pilieHb (iHIUX opraxis) [34].
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VY nesxux Bunagkax BepxoBHMI cyJ mepenae BUPILICHHS MUTAHHS HA PO3CYA
KOHrpecy abo mpe3ujieHTa, KiIacu(piKylouu HOro SK «MOJITUYHE MUTaHHSI» 1
BIIMOBJISIFOUMCH Moro posrisiaaTt, 3ayBaxyroTh T. Xait Ta JI. X. 3irnep [35]. Cyan,
30KpeMa, He PO3IJISIAAE CIIPaBH, KI CTOCYIOTHCS BIICHKOBOT 1 30BHIINIHBOT MOJITUKHU. Y
3a3HAYEHOMY KOHTEKCTI €BpONEHChKUiL cyA 3 paB MoAUHM y 1. 61 PienHs y crpasi
«XpopcT npotu Crionyuenoro Kopoumisersay (Hirst v. United Kingdom) naronocus,
mo € 0Oararo HUIAXIB OpraHizauii Ta MpPOBEJAEHHS BUOOPYMX CHUCTEM 1 0Oe3niy
BIIMIHHOCTEH, 30KpeMa, B ICTOPUYHOMY PO3BUTKY, KYJIbTYpl Ta MOJITULI €Bponw,
camMe TOMYy KOXHA JepkaBa-4ieH Mae mpaBo (opMyBaTH BiIacHe OadeHHs
neMokpartii [36]. BiTun3HsHUI OpraH KOHCTUTYIIMHOT FOPUCAMKIIIT y3araJbHIOE KOJIO
TaKUX MMHATAaHb BU3HAYEHHSIM «IUTAaHHS TOJITHYHOI JOIUIBHOCTI». 30KpemMa, Take
BU3HAYCHHS BHUKOPUCTOBYETHCS y a03.3 M. 5 MOTHBYBalbHOI YacTHHH PimeHHs
Koncruryniiinoro Cyny Ykpainu Bin 26 motoro 1998 poky Ne 1-pr/98 [37]. ¥V 1. 2.4.
Pimenns Big 21 rpyans 2017 poky Ne 3-p/2017 Koncturyiiiaunii Cyn 3a3HauuB, 110
MUTAHHS MOJITHYHOT AOLIILHOCTI Ma€ BUpIMIyBaTHCs mapiamenToM [38].

I1. Po3anBasion pO3BUBAE pedIeKCUBHO-IEMOKPATUYHY KOHIIEMIIII0
KOHCTUTYIITHOTO KOHTPOJIIO, B SIKIM CyCIiJIbHA BJlaJia MOCTA€ Y BHUTJISAIL JISHIAT, 110
CTUCKAIOTh MpaBuTeiB. Ha Hioro nepekoHaHHs, Biaja BUOOPIB 1 KOHCTUTYIIHHI CyIU
30iraloThCs, 100 3pOOMTH 3aKOHOJABYY BIAAY Kpalle KOHTPOJIHOBAHOIO
CcycnutbCcTBOM. HeszanexHicTh CyaaiB Bia I1i€i 0COOJMBOT BN €, OTXKE, HEIPSIMUM
CrIoco0oM 3poOuTH 11 OLIBII 3a1€KHOI0 Bif yeiX. KOoHCTUTYIIIHI cynu sk pedriekcuBHI
TpeTi Cy0’€KTH BHKOHYIOTh Hacammepel (YHKIIO COIIATbHOTO 1 MOJITHYHOTO
npeacTaBHUNTBA. KOHCTUTYIIHHI CyIH, 3T1THO 31 CBOEIO TOJIOBHOKO (PYHKITIEIO, MAIOTh
HarajgyBaTH, IO CyBEpEH HE 3BOJUTHCS JI0 CBOIO Ma)KOPUTApPHOTO BHOOPYOTO
BUPaXCHHSI, 110 BiH 3aBXKJHM BHXOIUTH 3a MeXl Horo Bu3HadueHHs [27; 28]. Takum
YUHOM, OPraH KOHCTUTYIIHHOTO KOHTPOJIO, 3MIACHIOIOYHM MPEICTABHUIITBO HAIIii,
CTOITh Ha BapTi 3acaj KUTTEMSUIBHOCTI Ta I[IHHOCTEW CyCHiibcTBA. SIK aOcTpakTHa
¢dirypa cyBepeHITETY Hallid MMOYMHAE COPUMMATUCA TUIBKM Yepe3 OCBOEHHS Ta

MPaKTUYHE 3aCTOCYBAHHS MPUHIIUIIB, HAa SKUX BOHA IPYHTYEThCA. BinmoBinHO, iif
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notpibeH opral, mo0 mnpeacTaBisatd ii. Came 1bOMY 3aBIaHHIO BIAMNOBIAA€E HUHI
KOHCTUTYLIWHMI cyn [2, c. 171].

VY eBponeichbKHUX epKaBax KOHCTUTYILINHI CyAU BIIHOCATHCS, SIK IPABUIIO, 110
cynoBoi rutku Biaaau. Hampukman, M. Mapuyk Bkasye, mo y PecnyOmini Ilonbia
CyIIOBY BJIany 3A1MCHIOIOTH cyau (BepxoBHMil cyna, cyau 3arajibHO1 HOPUCIUKIIIL,
aJAMIHICTPATUBHI CyIH, BIMCHKOBI CyAM), a Takox TpuOyHanu — KoHctutyuidiHuii
Tpubynan ta [epxxaBuuit TpuOynan. Koncrutyuiitnuit Tpubynan 3aliMmae ocoOinBe
MicIle y cucTeMi oprasiB cyaoBoi Biaau [39, c. 308].

TakuM 4YMHOM, KOHCTUTYIIHHI CyIud HAAAlOTh JEMOKPATHYHOMY IKUTTIO
0araToBUMIPHOTO XapakTepy, 1 Il JI03BOJISIE BUMPABISITH JESIKI MOT0 HEJOJIKUA Ta
3MEHIIIyBaTH 00CST MEePBICHOT He3aBepIeHocTi [27].

[TizcyMOBYrOUH TOJOXKESHHS TPOAHATI30BAHKX Ipallb, MOKEMO CTBEP/)KYBaTH,
IO 3alPOBADKEHHS IHCTUTYTIB KOHCTHUTYI[IHHOTO KOHTPOJIIO Y JECMOKPATHYHHX
KpaiHax € HUIKOM oOrpyHTtoBaHuM. LI opraHu nokjgukaHi, 30KpemMa, oM’ SKIIUTH
HEJOJIKHA eJIEKTOPAIbHO-TIPEACTABHUIIBKOI JI€MOKpATii, YMOXKIMBUTH BUKOPUCTAHHS
KOHTPMAXKOPUTAPHUX MEXaHI3MIB y CYCHUIBCTBI Ta TapMOHIMHE JIOMOBHEHHS
JEMOKPATHYHOTO TIPABOMOPSIKY.

CygacHi TeHACHIlI CBiTYaTh MPO ICTOTHY 3MIHY YMOB, B SIKMX Mae€ JIATH
JIEMOKpATisl, 32 OCTaHHI JCCATUPIYYS, IO JA€ MiACTAaBH HAYKOBISIM y CBOIX IMpalsax
MOPYITYBATH MUTAHHS PO €BOJIIOIIMHI pU3UKHU a00 K KPHU3Y JIEMOKpATIi.

3HauHui JOpOOOK 3 aHaNi3y NMUTaHb YXBAJICHHS PIllIEHb BUIUMHU OpraHaMu
JIEp>KaBHOI Biad HaEeKuTh b. MaHeHy, SIKuil y CBOIX Mpaisx MPUAUILE 0COOIHUBY
yBary JOCIHIKEHHIO IHCTUTYIIIHHOTO IPUCTPOIO, 110 B MPEJACTABHUIILKOMY MPaBIIiHHI
BU3HAYAE CMOCI0 MPUUHATTS MyONiYHUX PIMIEHh Ta X 3B'A30K 13 MOOAKAHHIMU
enexTopaty [6]. ABTop aHanizye Mmetamoph0o3u MpeICTABHUIIBKOTO MTPABIIHHSA Y CBITII
YOTUPHOX TPHUHIIMITIB: PETYJISIpPHI BUOOPH TPEICTABHUKIB, YaCTKOBA HE3AJICKHICTH
MPEICTaBHUKIB, CBOOOAA TPOMAACHKOI JyMKHA Ta MPUUAHATTA PIllIEHb TUIBKU MICTsS
nepeBipku auckyciero. Bin Haronoiye, 1mo icTopis MpeACTaBHUIILKOTO MPaBIlHHS

BUCTYIA€ y BUIJIAAI TPhOX MOCIIAOBHUX (hopM (MOBa iijie mpo MapiaMEHTapu3M,
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NapTiHy AEMOKpATII0 Ta AyAUTOPHY JEMOKpPATIiiO), Y MeXax SKUX L1 MPUHIUIU
HIKOJIM HE TPUTTAHSIN TiATh [6].

Sxuro monu OUIbIIE CXWIBHI MOTOJKYBATHUCS 3 PILLIEHHSAMH OPraHy, KU, sK
BOHM II€ BiJIYBAIOTh, € OJIMKUYMM JI0 HUX 1 IKUH CIIPaBEIJINBO TIOCTABUBCS JI0 HHUX, TO
[[e TOMY, IO CTaBICHHS, MPEIMETOM SKOTO BOHH OyiH, mepenae iM MO3WTUBHUHN
CUTHAJI: BOHU BiIuyBaloTh OUTbINY moBary jao ceoe [40; 2, ¢. 209]. Xapakrepusyrouu
CydacHi1 TEHJIEHIIi pO3BUTKY aemokpatii, JI. JI3010 Big3HA4aB, 110 HA CHOTOMHI
NOJIITUYHUH 1 IOPUIUYHUN CYBEPEHITET HAIlOHAJBHUX JEepXkKaB 3HaYHO ociad, y Tou
Jyac SK JISTIBHICTh TapJIaMEHTIB OOMEXKYEThCS BIUIMBOM JICP)KaBHOI Ta MPUBATHOI
OrOpOKparTii, 30KpemMa IOpPUCTIB 1 KOHCTUTYIIHHUX cyaiB. [lapiamMeHTcbka qeMokpaTis
NOCTYNAEThCS MiclieM Tesiekpatii. HoBi mosiTuyH1 cy0'eKTH BKe HE MapTii: 1€ By3bKe
KOJIO eJIITapHUX MIAMPUEMIIIB BiJ] BHOOPHUX KaMIIaHi#, skl BCTYMAalOTh OJUH 13 OJHUM
B pPEKJIAMHY KOHKYPEHII0O 1 3BEpTAlOTBCA [0 Mac TpPOMaISH-CIIOKHBAYIB,
IOPOMOHYIOYM M Yy MeXKax BHUBIPEHOI CTparerii TeNeBI31IMHOTO MapKETHUHTY CBOi
CHUMBOJIIYHI POYKTH [7].

P. ans Bim3HAYAE, 110 Y 3B’ SI3KY 31 3pOCTaHHSAM CKJIQJIHOCT1 B CUCTEMI, 1110 Ma€
IIEHTpaJbHE YIPaBJIiHHS, OCOOM, BIANOBINAJIBHI 3a YIPaBIIHHSA, MOTPEOYIOTH BCE
OutbIIoro # OuTbIIOro 00cATy iH(oOpMaIllii, HeoOXiTHOI IS TOro, MO0 YHUKHYTH
KaTacTpo(u, HE KaKydd B)KE MPO HAOIMKEHHS 10 oOpaHoi HuMu metu [41, C. 52].
YcknagHuMcs He TUIBKU MOJITHYHI CTpaTerii B IEBHUX MPOOJIEMHUX 001acTsIX, aje
TaKO 3pOCJa KUIBKICTh IUX MOJITUYHUX CTPATET1H y 3B’ 3Ky 3 PO3IMIUPEHHS ypsIaMu
chep iX AISUIBHOCTI, MO caMO MO co0i OyJo TKEpeloM MOAATKOBUX TPY/IHOIIIB.
KepiBHUIITBO 3a3HaYeHUMU cPepaMu MOITUKHU MMPU3BEIIO, BOJHOYAC, 0 YCKIIATHEHHS
NPUWHATTS pimeHs [1].

VY Takux ymMoBax MOXKe BHHUKHYTH CTIOKyca y HaJaHHI BJIaJM TEXHOKPATaM.
Boanouac P. Jlanb moromxyeTbes 3 THM, 10 «YMOBU KPalHbO1 CKJIQJHOCTI», B AKUX
ONMUHWJINCS CY4acHI MOJITUYHI CUCTEMU, TPU3BOJATH JI0 3arpo3u 3aMiHU JIEMOKpaTii
3amMackoBaHUMHU ¢GopmaMu TexHOKpatii. CrhpaBil, HaJMIpHA CKJIAIHICTh MOPOJKYE

«EBOJIOIII0 Yy HampsMKY KBasiomiku» [1]. PazoM 13 TuM aBTOp Harojomrye, IO
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MIPaKTUKA MPUHHATTS PIillICHb JIUIIE HAA€ TOJATKOBY MEPEKOHIMBICTh TOMTUPECHOMY
CYCIIUTBHOMY BHUCHOBKY TIPO T€, III0 TEXHOKPATH MOBUHHI OYTH HE YIpPaBUTEISIMH, a
KepoBaHUMH. J{OCBiJI JIFO/ICTBA Ja€ MAJIO MiJCTaB PO3PAXOBYBATH, IO €KCIIEPTH MAIOTh
3IATHICTh YIPABIATH, SIK HAM II¢ 00iIsie Teopis omiku, pestomye P. Jlans [1].

VY npomy kontekcri J1. J130710 KOHCTaTyBaB, 10 areHTH MOJiapXii, iK1 JIFOTh Mij
3aXMCTOM IHCTUTYLINHOT (PiKIil NpelCTaBHUIITBA, NPUUMAIOTh K HAJIEKHE 1 CaMO
c00010 3p0O3yMiie KOHCEHCYC BCiX THUX, XTO 0€3MmocepeHh0 HE 3aTyYeHUM 10 MEeBHOT
B3a€EMO/II1 1 TOMY HE B 3MO031 pO3yMITH, KOHTPOJIFOBATH HOTO a00 HE MOT0KYBATUCS 3
HUM. AJle Te3a, Ky aBTOp BHUCYBaB Ta OOTPYHTOBYBaB, Wje Habarato nami. Bin OyB
NEPEKOHAHMM, M0 B CKIIAJHUX CYCIUIBCTBAX MPE3YMIIIS «HEUTPATbHOCTI TPETHOT
CTOPOHU» Tpa€ pPOJb 3arajlbHOi TMOJITHYHOI JieriTuMarii 1 ¢akKTHIYHO MOXKE
pO3MIsIaTHCS K 3aMiHa 171ei JieriTuMaltii Ha OCHOBI JII€EBOTO KOHCEHCYCY [7].

VY CBITJI1 OKPECIIEHUX €BOJIOLIMHUX PU3HKIB IEMOKPATIi Y KOHTEKCTI1 YXBaJICHHS
pillIEHb BUIIMMH KOJIET1aJIbHUMH OpPTaHaMH JI€PKABHO1 BIAIU BUIAIOTHCS I[IKABUMHU
OKpeM1 BUCHOBKHM aBTOPIB CTOCOBHO IMpeACTaBHUIILKOI opmu AemMokparii. b. Manen
CTBEPJIXKYE, 1110 MPEJACTABHUIIbKE MTPABIIHHS 3aIHUIIAETHCS TUM, YUM BOHO OYJI0 3 4aciB
3aCHYBaHHS, a caMe MPABIIHHAM €JIT, M0 BIAPI3HIIOTHCS Bif OLIBIIOCTI TPOMAIsH
COITIaJIbHUM CTaHOBHMIIEM, CTHUJIEM KUTTS Ta OCBiTOI. Te, IO MU CHOCTEpIraeMo
CBOTOJIHI, € HE IO iHIIIE, SIK CTAHOBJICHHS OMIHIET €iTH 1 3aHemnan iHmoi [6]. Panimre
JTEMOKPAaTUYHHUM €JIEMEHT, 30KpeMa BKIIIOYaB: MIJKOPEHHS KEPIBHUKIB BEPIUKTY
KEpOBaHUX, a HE IX CXOXICTh 1 BUKOHAHHS Haka3iB KepoBaHuX. HamaHHS 3BITY,
MPOJIOBXKY€E aBTOp, 13 CAMOr0 TMOYATKy CTAaHOBHWJIO JIEMOKPATUYHHN KOMITOHEHT
npeACcTaBHUNTBA. [IpecTaBHUITBO 1 CHOTOJHI III€ BKJIIOYAE TOW «MOMEHT ICTHHU,
KOJIM €JIEKTOPAaT BUHOCUTH PIIIEHHS MO0 BUKOHAHOI poOoTH kepiBHUKIB. [IpoTe, Hi
BIIMIHHOCT1 Y OpMi, Hi CTIHKICTh CTPYKTYPH HE CXOIUTIOIOTH CYTi MPEICTaBHUIITBA.
Hackinbku  mpeAcTaBHUIIBKE TPaBIiHHA MOXE OJHOYACHO JE€MOHCTPYBaTH
JEMOKpAaTHYHI Ta HEIEMOKpPAaTHYHI pHUCH (MPUYOMY OCTaHHI HE MEHIIe BIpHI 1
HEBII'€MHI, HDK TeplIl), HACTUIBKM BOHO 3JaTHE NpuiiMatu pizHi Gdopmu,

3aJTUIIIAI0YUCH TIPU IIbOMY He3MiHHUM [6].
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«IIpoekT monTHYHOI 1eMOKpaTii, — ik cTBepAKyBaB H. 06010, moromxyrounch
i3 1. IllymeTepoM, — po3pobIIsBCsl JUIS CYCIILIBCTBA, SKE Oylo HaGarato MeEHII
CKJIaJHUM, HDK cy4acHe cycmiibeTtBo» [21, c¢.105-119]. IIlo cTocyerbes
«HEKEPOBAHOCTI» CY4YaCHHUX JIEMOKpATii, BUKIMKAHOI HE3JATHICTIO AEMOKPATHUYHUX
IHCTUTYTIB «33J0BOJIBHUTH TonuT», To norisau H. bo66io B 3a3HaueHiit cdepi,
31a€ThCs, HAWCUJIbHINIE HAOJIMKAIOTHCA 10 MOIVISIAIB TaKuX aBTOpiB, sk JIk. Poys,
C. Xantinrron ta M. Kpo3be, ikl BBaXatoTh KPU3y JEMOKpATii HACIIKOM €KCIIECIB
ypsau (BpaxoBYIOUHM HEMUHYYY MOBIIBHICTH TIPOLETYP, SAKI BOHH 3aCTOCOBYIOTH) HE
3J1aTHI pearyBaTH Ha TUCK BUMOT, III0 BUXOJIATH Bijl BUIBHOTO 1 PO3KYTOT'0 CyCHIBCTBA.
i BUMOTH 3'IBIISIOTHCS 3 TAKOKO CTPIMKICTIO 1 B TaK1i KITBKOCTI, II10 KOJTHA TIOJIITHYHA
cucreMa, sikor0 O edeKTMBHOIO BOHa He OyJjia, HIKOJIM HE 3MOXE aJICKBaTHO
3aJI0BOJIBHUTH 1X [7; 42; 43].

AJbTepHaTHBA MK 3aXHCTOM OCOOMCTHX CBOOOJ 1 €PEKTUBHUM YIPABIIHHAM,
sanpormonoBana WM. lllymmerepom 1 mnpumitnsta H. Bo66io, mepenbadae, 1o
JEMOKPAaTUYHUM PEXKUM OUIbII TPUHHATHUM 3a 1HIII PEKUMH, OCKUIBKH MOXE
rapaHTyBaTH pPO3YMHUH pIBEHb «CBOOOJHM JUIS BCiX», HE3Ba)KAYM Ha CBOIO
HE3/IaTHICTh 3aJ0BOJIBHATH BHUMOTH, IMOBUIBHICTH MPOIEAYP NPUHUHATTS PIlICHb 1
BHYTPIIIIHRO TMpPUTaMaHHE MOro TUIFOPATICTHYHIA Ta KOHKYPEHTHIH CTPYKTYpi
MapHyBaHHS pecypcis [7].

HaBith B yMOBax 3pocTar04oi coliagbHO1 CKJIATHOCTI JEMOKPATUYHUHN MPOIIEC,
Xo4ya 1 B oOMexeHil GopMi momiapxii, cpusie HAUBIAYaATbHOMY 1 KOJEKTHBHOMY
CaMOBU3HAYEHHIO, 320X0Yy€ MOpaJIbHY HE3AJICKHICTh, CIIPUSE JIFOJICHKOMY PO3BUTKY
Ta HajJa€ rpoMajsiHaM e(EeKTHBHI ITHCTPYMEHTH 3aXMCTy IXHIX CHUTBHUX IHTEPECIB,
MJIKPECITIOI0Th CyJacHI TEOPSTHKH IeMOKpartii [7].

BucHoBkH Ta npono3uiii. Y KOHTEKCTI aHAI3Y MOPSAIKY YXBAJICHHS PIIICHb
BUIUMHU KOJICTIaJbHUMHU OpraHamMu JIepKaBHOI BIagu YKpaiHU B HAIIOMY

JOCJIIJI>KEHH1 HalOUTbII ONTUMAIbHUM € BUKOPUCTAHHS TEPMIHY JIEMOKpATIi IK popMu

MIPaBJIIHHS Ta TOJITUYHOTO PEKUMY.
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B cydacHux yMmoBax BIJACYTHS JKUTT€3[laTHA ajbTEpHATHBA Takoi (opmu
MpaBIIHHSA Ta MOJITUYHOTO PEXHMY SK JEMOKpaTii, 13 OrjasAay Ha TOM oOcsr
LIHHOCTEH, SKU BOHa 3a0e3meuye, ii 3HAYEHHS Ta «Bary» Yy BITUU3HSAHIN
KOHCTUTYILIHHO-TIpaBOBii mpakTuil. [lpy npomy aHami3 AEMOKpaTHYHHUX 3acajl
YXBaJIEHHS PIII€Hb BUIIMMH KOJETIaJIbHUMHU OpPraHaMH JEp>KaBHOI BIaJW ChOTOJHI
Mae€ 371MCHIOBATUCS Y KOHTEKCTI OpraHIqYHO1 B3a€EMO/I1i IIPEICTABHUIIBKOT 1EMOKpATIi
Ta JIEMOKpATIi y4acTi.

BaxxnmBo HarosocuTH, 10 AEMOKpATisd y4acTi Ta MPeICTaBHUIIbKA 1€MOKpATis
y OKOJAHOMY pa3l HE MalTh MPOTUCTABIATUCA, a HABMAKUM MOKJIMKaHI
B3a€MOJIOTIOBHIOBATH  OJIHA OJ[HY, CTBOPIOIOYM TMEPEAYMOBH Il  OUIBIIOT
JIOBEPIICHOCT1 IEMOKPATUUHOTO TIpaBonopsaaky [44, c. 31]. Xoda yacom TparuisroThes
BIIXWJICHHS, HETaTUBHUM IMPHUKIAZIOM SIKOTO MOXXe OyTH mNpoBeAeHH 16 KBITHA
2000 poxy pedepenaym, Ha SKUNA OyJ0 BHHECEHO TUTAaHHS KOHCTUTYIIHHOTO
pedopmyBaHHs mapiaaMeHty [4, ¢. 296]. Haramgaemo, 110 #oro pe3yabTaTd 1 ChOTrOaH1
3aJIMIIAI0THCA HEIMILIEMEHTOBAHUMH.

3anpoBa/PKeHHsI 1HCTUTYTIB KOHCTUTYIIMHOTO KOHTPOJIO Y JIEMOKPATUYHHUX
KpaiHax € UJIKOM 00TpYHTOBaHUM. BoHU NTOKIMKaH1, 30KpeMa, TIOM’ IKIIIUTH HEJTOTIKA
€JIEKTOPATBHO-TIPEACTABHUIIBKOT ~ JIEMOKpaTii,  YMOXJIMBUTH  BUKOPHUCTAHHS
KOHTPMAXKOPUTAPHUX MEXaHI3MIB y CYCHUIBCTBI Ta TapMOHIMHE JIOMOBHEHHS
JEMOKPATHYHOTO TTPABOMOPSIKY.

[Ipupona yxBaneHHs pillIeHb BHUIIMMHU KOJICTIAJIBHUMHU OpTraHaMH JEPKABHOI
B B YMOBaX JEMOKPATHYHOTO MOJITHYHOTO PEXHUMY IMOJSTAE y TOETHAHHI
mepeBar 1 3700yTKIB JEMOKpaTii ydacTi Ta MPEeACTaBHUIBKOI JEMOKparii u
00OyMOBJICHA 3/IaTHICTIO BUIIIUX KOJIETIaTbHUX OPTaHiB JE€PKaBHOI BIAIH, YXBATIOIOYU
e(deKTHBHI Ta ONTUMAJbHI PIICHHs, OyTH COPUWHATINBUMH IO TOTPEO MOTITHIHUX
CIIOKMBAYiB, 30KpeMa IHCTHUTYTIB TPOMAJSHCHKOTO CYCHUIBCTBA. TaKUM UYHHOM,
HAWOUTBIII BUNPABAAHUM IS CY4YaCHUX JEMOKPATHYHUX JEpKaB € 3alydeHHS
MaKCUMAaJIbHO MOXJIMBOI KIUJIBKOCTI TPOMAJSiH 10 MPOUECIB MPUUHATTSA pIllIEHb Yy

BUKJIIOYHUX BHUITQJKaX 13 OCOOJIMBO BAXKJIMBUX NMUTaHb. Hampukmnan, yckiaagHeHUH
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MOPAJIOK BHECEHHS 3MIH 10 OKpEMUX po3au1iB OCHOBHOr0O 3aKOHY, HEMOXKJIMBUM 0€3
MIPOBEJICHHS BCEYKPAiHCBKOro pedepeHaymy. Y IHIIMX NHUTAHHSIX JAOLUUIBHUM €
3aJly4€HHS BIANOBIIHUX CTEHMKXOJIEPIB Ta FapaHTYBaHHA iX y4acTi y pO3IJIsiAl TOro
Yy IHIIOrO MHTaHHS. 30KpeMa, MOBa MOXe HTH NpO ydyacTb B OOrOBOpEHHI
3aKOHOIPOEKTIB, MAISUIBHICTh PI3HUX I1HCTUTYTIB T'POMAISIHCHKOTO CYCILUIbCTBA,
o0’eaHanb rpomansH, 3MI, B3aeMoAit0 3 TMpeACTABHUKAMU HApOAY IIiJl Yac

IMPOBCACHHA HUMHU 0coOMCTOrO HpHﬁOMy rpoMaasiaH, TOIO.
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AHoTaIis. CrarTiO PUCBIYCHO 0COOJIMBOCTSIM 3IIHCHECHHS
aJMIHICTPAaTUBHOTO CYJOYMHCTBA Yy IEpiOJ] BOEHHOTO CTaHy, 30KpeMa IUTaHHSIM
IOPUCIUKINT Ta CTPOKIB 3BEPHEHHS 1O aJMIHICTPAaTUBHOrO Ccyay. BiamoBimHoO HOpM
OcHoBHOro 3aKoHy B YMOBax BOEHHOTO Ta HAJI3BUYAMHOIO CTaHy HE MOXe OyTH
00MeXeHO TIPaBO 0COOU Ha CYJIOBUM 3aXHUCT, 3BIJICH - HEOOXITHICTh ()YHKI[IOHYBaHHSI
CyJIOBO1 CHCTEMHU Yy TEpioj] BOEHHOTO CTaHy € KJIIOYOBOIO, ajpKe caMe B Liel 4ac
BUHUKAE BHCOKAa MHMOBIPHICTh TOPYIIEHHS MpaB Ta CBOOOJ TpPOMaiIsH. 3TiTHO
3aKOHOJIAaBCTBA, MPABOCY/S Ha TEPUTOPIi, 1€ BBEJCHO BOEHHUI CTaH, 31HCHIOETHCA
JUIIE CyJaMHu, CKOPOYEHHS 4YH TPHUCKOPEHHA Oyab-akuxX (opM CyI0YMHCTBA
3a00pOHSETHCS; TEPUTOPIaTbHA MiACYIHICTh CYIOBHX CHpaB, IO PO3TIISAIAIOTHCA B
[IUX Cy/ax, MOke OyTH 3MiHEHa, a00 B YCTAaHOBJICHOMY 3aKOHOM MOPSJIKY 3MiHEHO
MICIIE3HAXOHKCHHS CyaiB. 3MiHA TEPUTOPIaTbHOI MIACYAHOCTI aJIMIHICTPATHUBHUX
CyIiB MOJuBa 3 ypaxyBanHsiM HopM KAC VYkpainu, ne 3a3HaueHo, 10 Cy/ Iepenae
aAMIHICTPAaTUBHY CHpaBy HaA PO3TISA[ IHIIOTO aaMIHICTPATUBHOTO CYAY, SKIIIO
JIKBITOBAaHO a00 3 BH3HAYEHWX 3aKOHOM IIICTAB TPHUIMHEHO poOOTYy
aJMIHICTPAaTUBHOTO CYyNy, KU PO3TisgaB crpaBy. PO3rIsiHyTO iIHCTUTYT CTPOKIB Y
aAMIHICTPAaTUBHOMY CYJOYMHCTBI, MPOAHANI30BaHO CHIIbHI W BIAMIHHI PHUCH
IHCTUTYTY MO30BHOI JaBHOCTI B IMBIJILHOMY MPaBl Ta IHCTUTYTY CTPOKIB 3BEPHEHHS

10 CyIy B aJAMIHICTpaTUBHOMY cyAoBomy mpoiieci. [IpoananizoBaHo mpolecyasibHi
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HACJIJIKU MPOIYCKY CTPOKIB 3BepHEHHA. Ha miacTaBi cyaoBoi npakTuku BepxoBHOTO
cyny (KacanifiHoro aamiHICTpaTHBHOIO CyJy) PO3KPUTO MpPOOJEMHI MUTaHHSA,
MOB’5I3aH1 3 BHU3HAYEHHSIM I[OBA)XHOCTI NPHUYMH MPOMYCKY 3a3HAUYEHOIO CTPOKY,
c(hOpMOBAHO YMOBH JIJIsl BU3HAHHS MOBAXKHOIO MPUYMHU MPOMYCKY CTPOKY 3BEPHEHHS
10 Cyny.

Kiaro4yoBi  ciioBa: aJAMIHICTpaTUBHE CYJI0YMHCTBO, IOPUCIUKIIIS
aJMIHICTPAaTUBHUX CY/AiB, BOEHHMH CTaH, CTPOKH 3BEPHEHHS N0 CYIy, NPUYMUHU

NOPOIYCKY CTPOKY 3BepHeHHs, pimeHHss €CI1JI.
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Summary. The article is devoted to the peculiarities of administrative proceedings
during the period of martial law, in particular to issues of jurisdiction and terms of
appeal to the administrative court. It has been analyzed that according to the norms of
the Basic Law, in the conditions of martial law and state of emergency, the right of a
person to judicial protection cannot be limited, hence - the need for the functioning of
the judicial system during the period of martial law is key, because it is at this time that
there is a high probability of violation of the rights and freedoms of citizens. According
to the legislation, justice in the territory where martial law is imposed is carried out
only by courts, shortening or speeding up any forms of judicial proceedings is
prohibited; the territorial jurisdiction of court cases considered in these courts may be
changed, or the location of the courts may be changed. A change in the territorial

jurisdiction of administrative courts is possible with the help of the rules of the Civil
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Court of Ukraine, which states that the court transfers an administrative case to another
administrative court, if the administrative court that considered the case is liquidated
or terminated for reasons defined by law. The institution of time limits in administrative
proceedings is considered, the common and distinctive features of the institution of
statute of limitations in civil law and the institution of time limits for appeals to court
in administrative litigation are analyzed. The procedural consequences of missing the
application deadlines have been analyzed. On the basis of the judicial practice of the
Supreme Court, the problematic issues related to the determination of the validity of
the reasons for missing the specified period were revealed, and the conditions were
formed for recognizing the reason for missing the deadline for applying to the court as
valid.

Key words: administrative proceedings, jurisdiction of administrative cases,

martial law, term of appeal to court, reasons for missing deadlines.

ITocTanoBka nmpodjemu. Konctutyiis Ykpaiau y c¢T. 3 BusHadae: "[lpaBa i
CBOOOIM JIFOAMHU Ta iX TapaHTil BU3HAYAIOTh 3MICT 1 CHPSMOBAHICTH ISUIBHOCTI
nepxaBu. [lep>kaBa BiAMOBIAAE TIepe;] JHOIUHOIO 32 CBOO JAISUTBHICTh. Y TBEP/KCHHS 1
3a0e3reueHHs MmpaB 1 cBOOOJ JIIOJAWHHU € TOJIOBHUM 000B's3koM aepxkaBu" [1]. Lli
HOpMaTHBHI Te3n OCHOBHOTO 3aKOHY HAJIalOTh BEKTOP PYXY JIepKaBi Ta BU3ZHAYAIOTh
HaWBHINY IIHHICTH JIIOJUHU, a TAKOXK 3aKPIIIIOIOTh MOXJIMBICThH BIAIOBIIATBHOCTI
JIep>KaBH TIepe]1 JTIOIUHOIO 33 CBOIO AISUTBHICTE. Y pa3i BUHUKHEHHS OPYIICHHS MPaB,
cB0OOOJ 4M 1HTEpeCiB 0coOm 3 OOKYy Jep:kaBH, 0c00a Mae MpaBO 3BEPHYTHCS 3a iX
3aXHCTOM J0 Cyay. 30KpeMa, KOXHa ocoba Mae TpaBO 3BEPHYTHCS IO
aMIHICTPATUBHOTO CYY, SIKIIO PIICHHSM, JTI€I0 9 Oe3T1SUTBHICTIO CY0'€KTa BIIaIHUX
MOBHOBAXEHB TIOPYIIICHI 11 mpaBa, cBOOO 1M a00 3aKOHHI IHTEPECH.

YHacmiIoKk IMOBHOMACIITAOHOTO BTOPTHEHHS Ha TEPHUTOPIIO YKpaiHu
BilicbKOBUX (hopmMyBaHb p( Ta 3arpo3u HallloHAIbHIN Oe3meri, [IpesuaenTom Ykpainu
Bunanuil Yka3 Ne 64/2022 «IIpo BBeeHHSI BOEHHOTO cTaHy B YkpaiHi» Big 24.02.2022

p. [2]. ¥ 3B'I3Ky 3 11uM, 3a3Haiu 3MiH (YHKIIOHYBaHHS CUCTEMU JEPKABHOTO YCTPOIO

€S
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Ta CYCHUIBHOIO JKUTTS; & Ha TEPUTOPIi HAIIOI Jep KaBU BUHUKIIA 3arpo3a y Mpoiiect
3IACHEHHS MPABOCYAJIA CYJ0BOIO CUCTEMOIO, TPAKTUYHI MPOOJIEMHU MPH 31HCHEHH]
CYJIOYMHCTBA 3arajioM, 1 aJAMIHICTPATUBHOT'O CYJJOUMHCTBA 30KpEMa.

3rigHo Konctutyuii Ykpainu, B yMoBax BOEHHOTO Ta HaJ[3BUYAHOIO CTaHy HE
MOXxe OyTH 0OMEXEeHO MpaBo 0coOU Ha cyoBuM 3axucT [1, cT. 64]. Tak, HEOOXITHICTH
(YHKIIOHYBaHHS CYJIOBOI CHCTEMH Y IH€pioJi BOEHHOIO CTaHy € HaJ3BHYaHO
BaXJIMBOIO, aJKEe caMe B I 4Yac BUHUKA€E BHCOKA MOBIPHICTh MOPYIICHHS TIPaB Ta
CB0O0OJ1 TPOMAJISH.

CraH onpanoBaHHA 00pPaHOI NMPO0JIEeMATHKH, AHAJI3 OCTAHHIX MyOaiKamii
Ta A0CJiTKeHb. TeopeTHKo-IpaBOBUM MiAIPYHTSIM JOCII/KEHHS CTAIH TpaIli TAKUX
3apyOiKHMX nocmigHukiB, sk: Ikypomarcekuit O.l., Illkypomarceka M.O.
ApTtromenko O.B., ba6'sk A.B., bepnastok ., Onekciit Y. O. Ta iH1Ii.

JocaikeHHSI Ma€ HA MeTi PO3TJIsA]l PI3HUX aCHEKTIB 1 MpobJieM, MOB'I3aHUX 13
3IIACHEHHSIM aJIMIHICTPAaTUBHOTO CYJOYMHCTBA B YMOBaX BOEHHOI'O CTaHy, 30KpeMa
NUTaHHSAM IOPUCAMKIIIT Ta CTPOKIB 3BEPHEHHS 10 aJIMIHICTPATUBHOTO CYy

Bukiiag ocHoBHOro Matepiajy. 3aBJaHHSAM aAMIHICTPaTUBHOI'O CY/IOYMHCTBA
€ CIpaBeJJIUBE, HEYIepe/KEHE Ta CBOEYACHE BUPIMICHHS CYIOM CIOpIiB y cdepi
myOJIiYHO-TIPAaBOBUX BIIHOCHH 3 METOK €(EKTUBHOI'O 3aXHCTy IIpaB, CBOOOJ Ta
iHTepeciB (pi3MUIHMX 0C10, MpaB Ta IHTEPECIB IOPUAUIHUX OCI0 BiJ MOPYIIESHb 3 OOKY
Cy0’€KTIB BIIaJHUX TOBHOBaXKEHb [ 3].

Binmosinuo 1o ct. 10 Ta 122 3akony Ykpainu «IIpo mpaBoBuii pexXuM BOEHHOTO
crany» Ne389-VIII (mami - 3akon Ne389-VIII) y mepiom BOeHHOro CTaHy
MMOBHOBAXEHHS CY/IIB HE MOXKYTh OyTH MPUNHMHEH] Ta oOMexeH1. OKpiM 1IbOTOo, CT. 26
3a3HaueHOro 3aKoHy nepeadayae, 1o MPaBOCYAs Ha TEPUTOPIi, 1€ BBEIEHO BOEHHUN
CTaH, 3A1MCHIOETHCS JIMIIE CyJaMH, & CKOPOUCHHS UM MPUCKOPEHHS Oyab-sKux (hopm
CYyJIOYMHCTBA 3a00pPOHSETHCA;, Yy pa3i HEMOXKIMBOCTI 3IIHCHIOBATH MPaBOCYIIS
CyJaMu, K1 JiF0Th Ha TEPHUTOPIi, HA SIKii BBEJACHO BOEHHUW CTaH, 3aKOHAMH Y KpaiHu

MoOxe OyTH 3MIHEHA TepUTOpiayibHA MIICYIHICTh CYJOBUX CIIPaB, 110 PO3MISIAAIOTHCS

(4
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B IIUX CyJax, a00 B YCTAaHOBJICHOMY 3aKOHOM TIOPSIKY 3MIHEHO MiCII€3HAXOKEHHS
cynais [4].

VY HampsiMi 3a0e3MeyeHHs] HAJIEeKHOro (YHKIIOHYBaHHS CYyJIOBOI BIaau y
BUIAJIKy BHHHKHEHHS HAJ3BUYAMHUX OOCTaBWH, Ta BHU3HAYCHHSI TEPHUTOPIaATbHOI
MIJCYAHOCTI CYJIOBUX (B T.4. aJIMIHICTpPATUBHUX) CIIpaB cTajo BHeceHHs 3MiH BPY Big
03.03.2022 p. g0 4. 7 ct. 147 3akony Ykpainu «IIpo cynoyctpiii 1 craryc cyaziB»
Ne1402-VII. 3okpema, ii 0yJ10 BUKJIaJAeHO B Takiil pegakuii: «Y pa3i HEMOXKIHMBOCTI
3MIHCHEHHSI TPABOCYAMS CYAOM 3 OO0 €KTUBHUX NPHYUH TIiJi 9aC BOEHHOTO a0bo
HaI3BUYAHHOTO CTaHY, Y 3B’ 3Ky 31 CTUXIHHUM JINXOM, BIHCBKOBUMH JIisIMU, 3aX0aMHU
010 00pPOTHOU 3 TEPOPU3MOM ab0 IHIIMMHU HAJA3BHYAMHUMHU OOCTAaBUHAMHU MOXKE
OyTH 3MIHEHO TEPUTOPIIbHY MiJICYIHICTh CYJOBHX CIIpaB, IO PO3TJSIAIOTHCS B
TaKOMY CyJIi, 3a pilleHHsM BuIoi pajau nmpaBocyas, 0 YXBATIOETHCS 3a MOJaHHAM
l'onoBu BepxoBHoro Cynay, muisixoM ii mepeaadi 10 Cyay, SKAW HaWOUIbII
TEPUTOPIATHHO HAOIMKEHUH 10 CYy, AKUW HE MOXKE 3/I1MCHIOBATH MTPaBOCYIIs» [S].

3MiHA TEpPUTOPIAIBHOI MiJCYTHOCTI AAMIHICTPATHBHUX CYIiB MOXJIMBA 13
3actocyBaHHsAM 1.5 4.1 cT. 29 Koaekcy aaMIHICTpaTUBHOrO CYJAOYMHCTBA YKpaiHU
(mam - KAC VYkpainu), ae 3a3HaueHo, 10 Cy/ Mepeaae aIMiHICTPAaTUBHY CIpaBy Ha
PO3IJISL 1HIIOTO AaMIHICTPATUBHOTO CYAY, SIKIIO JIKBiIOBaHO ab0 3 BHU3HAYCHUX
3aKOHOM ITiICTaB MPUIHUHEHO POOOTY aJMIHICTPATUBHOTO CYIYy, SKHUW PpO3TJIs/IaB
cripaBy [3].

VY 3B'I3Ky 3 BOEHHUM CTaHOM PO3IJISI/I CHOPIB IO HAJEKATh JO KOMIETECHITii
aaMIHICTPAaTUBHUX CYAiB TaKoXX 3a3HaB 3MiH. AJMIHICTpaTHBHI CyIud Ha
MIAKOHTPOJIBHUX YKPaAiHOIO TEPUTOPIAX MPOJOBKYIOTH PO3IIIANATH CIPABU, OKPIM
TUX, IO HE € HEBIAKIATHUMHU. Y TaKWUX BUIAJKAX aJIMiHICTPATHBHUM CYJOM MOXKE
OyTH MPUUHATO PIMICHHS MPO BIAKIAICHHS a00 3HATTS CIPaBU 3 PO3TIALY. Takox
BapTO 3a3HAYMTH, IO SK TPABUIO, QJAMIHICTPATHBHI CYIW BIIKIATAIOTh PO3TIIS
CIIPaBW HE3AJIEKHO BiJ TOTO UM HAJIWIUIN BiJl CTOPIH KJIOMOTaHHS NP0 BIIKIAACHHS
CIIpaBH, aJI’)K€ ChOTOAHI PsiJl YIACHUKIB CYJOBUX MPOILIECIB HE MAIOTh 3MOTY MOJATH

3asBYy MPO BIAKJIAICHHS PO3TIISAY CIpaBu ad0 HE MOXKYTh MPUOYTH B CYJl Y 3B’ SI3KY 3

Y,
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HeOe3nekow st KuTta [6]. Okpim Toro Pamoro cyaaiB VYkpaiHu HpUIHATI
Pexomenpanii moao poboTu CyaiB B yMOBaxX BOEHHOTO CTaHy, /1€ 3a3HAYAETHCS, 110
y BUNAJKY 3arpo3u KHUTTIO, 3J0pOB’10 Ta Oe3meni BiABIAYBadiB CyAy, MpaliBHUKIB
amapaTty Cyay, CyOu TIOBHHHI ONEpaTHBHO NpPUKAMATH PIllIEHHS NP0 THMYACOBE
3YNUHEHHS 3[IHCHEHHS CYIOYMHCTBAa MEBHUM CYIOM JI0 YCYHEHHS OOCTaBHH, SIKi
3yYMOBWJIM NMPUIIMHEHHS PO3IJIAy cripaB. [HhopMyBaTu mpo Taki pillieHHs ONepaTUBH1
mtabu, BepxoBuuit Cyn, Pany cynniB Ykpainu, [lepxkaBHy CylOBY aaMiHICTpaIlito
VYkpainu [7].

AJMIHICTpaTUBHI CyJIM Y TIEP10]I MPABOBOI'0 PEXKUMY BOEHHOI'O CTaHy B Y KpaiHi
NOCTalOTh TeEpel MpoOJEeMOI0, KOJIM OKpeMi KaTeropii cripaB HE MOXYTh OyTu
pPO3TJSHYTI 3 JIOTPUMAHHSAM CTPOKIB Ta TPOIECYaTbHHX TMpaB  CTOPiH.
HenoBinomiieHHsT CTOpOHW TIpO JaTy dYac Ta MiClleé pO3TIsAy crpaBH, abo
He3a0e3MeueHHsT TpaBa JIOCTYIy CTOPOHH O CYJOBOTO pIMIEHHS BCTaHOBICHUM
3aKOHOM CIIOCOOOM, € MiJICTaBOI0 JJIS CKAaCyBaHHS TAaKOro PIIIEHHS CYIOM BHILOi
IHCTaHIli dYepe3 TMOPYUIEHHS HOPM IIpoliecyalbHOro TmpaBa. K 3a3Hayvae
Mkypomanpkuii O.1. po3risiag agMiHICTPAaTUBHOI CIIPAaBH Yy BUMAIKY HEMOKIUBOCTI
3a0€3IeunTH MpaBa OJHIE] CTOPOHM HA y4acTh y PO3TJISAIl CIIPaBH 30KpeMa depes
nepeOyBaHHs CTOPOHU B 30H1 BeJICHHS OOHOBUX Jii, HA TEPUTOPIi HEMIAKOHTPOJIBHIN
VYkpaiHi, Ha TepUTOPIi i€ YCTAaHOBH MOIITOBOTO 3B’ 3Ky HE 3/11HCHIOIOTH CBOT (PYHKIII],
BIJICYTHIM 1HTEpPHET Ta MOOUIBHMH 3B’s30K. HasBHICTP IMX 0OOCTaBUH, (PaKTHUHO
BHUKJIIOUA€ MOXJIHMBICTh BcTaHOBIeHMMH KAC VYkpainu cnoco0amMu IOBiIOMHTH
CTOPIH TPO X1 PO3TIISIAY CIPaBH, 3MIMCHUTH BUKJIHMK JIO Cyay ad0 JOBECTH JI0 BiloMa
CynoBI1 pimeHHs [§8].

[cHyBaHHS HaBeJeHWX OOCTaBUH BHKIIOYAE  MOXJIUBICTh 3I1HCHEHHS
NpaBOCYNsl CYIOM Yy BH3HAUEHUH 3aKOHOJABCTBOM CTPOK pO3IJSAY CHpaBH.
3a3HavyeHe CBIAYATH MPO HEOOXiAHICTh neperisny HopM cT. 236 KAC Ykpainu momo
MiJCTaB 3yNMHEHHS MPOBAHKCHHS y CTIPaBi 3 OTJISTy HA BUHUKHEHHSI Py 00CTaBHH,
BUKIIMKAHUX PEKUMOM BO€HHOTO cTaHy. Cepel HUX BUEHI BUAUIAIOTH: epeOyBaHHS

CTOpOHU a00 TPEThOi O0COOM HA TEPUTOPii TMMUYACOBO HEMIAKOHTPOJIbHIN YKpaiHi;

(8
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NEePEeBEICHHS YYaCHUKA CIIPABU - Cy0’ €KTa BIaJHUX TTOBHOBAXEHbD B MPOCTIi Y 3B’ I3KY
3 HEMOXJIMBICTIO 3[1MCHEHHs (YHKILIM Oep)kaBU uepe3 BedeHHs OOMOBHUX NIl Ha
M1ABIIOMYIM HOMY TepUTOpii, Ha AKIM TaKUI Cy0’ €KT BiIaJHUX IOBHOBAKEHD 31MCHIOE
cBOi (DYHKIIIT; SIKIIO OJIHIEI0 3 CTOPiH ab0 TPEeThOI 0CO00I0 € BIMCHKOBA YACTHHA,
B1ICBKOBOCITY’K00BE1Ib Y BUIIAJKaxX NepeOyBaHHs TaKuX 0ci0 B 30H1 BeJIeHHsI O0MOBHUX
N, abo y BUMAJKY, KOJM MiCIle peecTpallii Takoi 0coOM HaXOAUThCS Ha TEPUTOPIl
TUMYAacOBO HEMIIKOHTPOJIbHIN YKpaiHi; nepedyBaHHS ydacHHUKa cIpaBu — (Bi3UYHOT
oco0u, Gpi3UUHOT 0OCOOU-TIIAMPUEMIIS, TTOCATOBUX OCI0 HOPUAUYHUX OCI0 Y MOJIOH1 2060
SIKIIIO 0c00a BBAXKAEThCS 3HUKIIO Oe3BiCTI Ta iH. [8].

OmHMM 3 KITFOYOBUX Y CYJAOBOMY TPOIIECi € MUTaHHS IIOAO MPOIECYaThbHHUX
cTpokiB. [TuTaHHSA CTPOKIB MPSIMO TIOB’sI3aHi 3 MPUHIIUIIOM IPABOBOT BU3HAYCHOCTI,
KU € HEBiJ €eMHOIO CKJIaJJOBOI0O BEPXOBEHCTBA MpaBa. EjeMeHTaMu TpPUHIIUITY
BEPXOBEHCTBA MIPaBa € MPUHIIMITA PIBHOCTI 1 CIIPaBEeIJIMBOCTI, MPAaBOBOI BU3HAYEHOCTI,
SICHOCT1 1 HEJIBO3HAYHOCTI MIPaBOBOi HOPMH, OCKUIBKU 1HIIIE HE MOXKeE 3a0e3MeYuTH il
OJIHaKOBE 3aCTOCYBAaHHS, HEMUHYY€ IPU3BOAUTH J10 CBaBOII [9].

[IpaBo Ha mocTyn 10 mpaBOCYAMsl HE € aOCOMIOTHUM 1 OOMEXKEHE IepenyciMm
BCTAHOBJICHIM CTPOKOM 3BEpHEHHS 40 cyay. Takuil miaxig oOyMOBIECHHMA
HEOOXITHICTIO JOTPUMaHHS NPHUHIIUITY BEPXOBEHCTBA MpaBa, a TOYHIIIE, OJHOTO 3
HOoro eneMeHTiB - TPHUHIMIY [PaBOBOi BHU3HA4YEHOCTI. [IpuHIMO mpaBOBOi
BHU3HAYEHOCTI O3HAYAE T€, [0 «OOMEKEHHSI OCHOBHUX IPaB JIIOJIMHU Ta TPOMATHUHA
1 BTUICHHS IMX OOMEKEHb Ha IPAKTHIN JIOMYCTUME JIUIIEC 32 YMOBHU 3a0e3NeUCHHS
nepen0avyyBaHOCTI 3aCTOCYBAaHHS TPAaBOBHX HOPM, BCTAaHOBIIOBAHUX TaKUMU
oOMexxeHHAMH. To0TO oOMexeHHs Oyab-SKOro TMpaBa TOBHHHE Oa3yBaTHCs Ha
KpUTEPISAX, AKI MaayTh 3MOTY OCOOl BIJOKPEMIIIOBATH MPABOMIPHY IMOBEIIHKY BiJ
MPOTUIIPABHOI, IIepe0aYaT PUINIHI HACTIIKH CBO€ET moBeinkm» [10].

VY 3B’S3Ky 3 UM ICHYE HEOOXIMHICTh Yy MOCHIKEHHI JCSIKUX MPAKTUIHUX
MUTaHb, TIOB’SI3aHUX 31 CTPOKAMH B aJIMIHICTPATUBHOMY CYJOYMHCTBI, 3’ ICyBaHHI iX

3HA4YEeHHS JIJIs1 y4aCHUKIB mporiecy Ta cyay. Kouseniist 1950 p 3akpimtoe, mo «Koxen
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Ma€ IPaBo Ha... pO3IJISLL HOTO CIIPABH YIIPOJIOBXK PO3YMHOI'O CTPOKY,... CYJIOM,... IKHM
BUPIIIUTH CHIp HIOJ0 MOro mpas Ta 0OOB'S3KIB LIMBUIBHOIO Xapakrepy...» [11].

KntouoBumu npunnunamu ctarti 6 KoHBeHIIT € BEpXOBEHCTBO IpaBa Ta
HaJIe)KHE 3AIMCHeHHA mpaBocyansd. Lli MpUHIMOM TakoX € OCHOBOMOJOKHUMH
eJIeMEeHTaMHU MpaBa Ha CIIpaBeIMBUM cya. Sk 3a3Hayae bad'ask A.B., BcTaHOBIEHHS i
JOTPUMAHHS MPOLECYAIIbHUX CTPOKIB € OJHIEI0 3 YMOB BHUPILIEHHS CIOPY MO CYTI,
3M1IHCHEHHS €()EKTUBHOI'O CYJJOBOT0 aJMIHICTPAaTUBHOIO NMPOLECY, YHUKHEHHS (DAKTIB
3aTATYBAaHHS PO3IIIANY aAMIHICTPATHBHOI CIIPaBU Ta MiJABHUILIEHHS JOBIPH J0 CYA0BO1
TUIKW B, il MOXJIMBOCTI 3/1IMCHIOBATH 3aXUCT MpaB 1 CBOOOJ IpOMaJIsiH, TIpaB Ta
3aKOHHUX 1HTEpeciB puandHux ocidb. HemoTpuManHs mpoliecyaabHOTO CTPOKY €
OJIHAM 3 HAaWOUIbII MOMIMPEHUX MOPYIIEHBb MPHU PO3TISAl CIPaBU aAMIHICTPATUBHOT
ropucaukiii [12, c. 67].

i cTpoku 0OMEXYIOTh Yac, MPOTATOM SKOTO aIMIHICTPATUBHI TPABOBITHOCUHU
MOKYTh BB)KATHCS CHIPHUMHU; IMICIS 1X 3aBEpIIEHHS, AKIIO HIXTO HE 3BEPHYBCA 10
CyZly 3a BUPIIICHHSM CIIOPY, BIIHOCHHU CTalOTh CTa0UTBHUMU (TOOTO BBAXKAETHCS, 1110
oco0a He Mae MpeTeH3id 70 cyO'ekTa BIaJHUX MOBHOBaXKEHB). 3a TaKMX YMOB i€
NPUHIIAIT «HAJEKHOTO BPSAIYBAHHS»: a) aKT BBAXKAETHCA IMPABOMIPHHUM, SIKIIO HE
OCTIOPIOETBCS; 0) SKIIO aKT OCHOPIOETHCS B CYJi, JOBECTH HOro IMPaBOMIPHICTH
nosuHeH CBII (ct. 77.2.); B) aKT, 110 OCIIOPIOETHCS B CY/Il, € TPOTUIIPABHUM, SKIIIO
CBII He moBenieHO, a Cy/IOM HE BCTAHOBJICHO HOTO ITPaBOMIPHICT.

KAC VYkpaian y cr. 118 MICTUTP HOpMaTHBHE BU3HAYCHHS MPOIECYATHHUX
CTPOKIB - I1¢ BCTAHOBJICHI 3aKOHOM a00 Cy/JIOM CTPOKH, y MeXKaX SIKUX BUMHSIOTHCS
npouecyanpHi Aii [3]. Cyn Mae BCTaHOBIIOBATH PO3YMHI CTPOKH JUIsl BUMHEHHS
MPOLIeCYaTbHUX I y9aCHUKAMH TIPOIIECY.

JlominbHO 3ayBaXKuTH, 110 Y PimenHi €Bponeichbkoro cymy 3 mpaB JIOIWHU Bij
10.06.1984 poxy y cnpaBi «['iH4o mpotu [TopTyramii», 3a3Ha4eHO, IO JIEPIKaBH-
ydacHuii Pamu €Bponm MarOTh OpraHi3oBYBaTH CBOIO MPABOBY CUCTEMY TaKHUM
YUHOM 11100 3a0€3MeUnTH J0JepKaHHs MojokeHb 1. 1 cr. 6 KouBeHIii Ta BUMOT

1010 CYJIOBOTO PO3IIISY YIIPOJIOBK PO3YMHOIr0 CTpoKy [13].
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OaHuM 13 BUAIB MPOILECYaJbHUX CTPOKIB B aJAMIHICTPAaTUBHOMY CYAOBOMY
MpOIECi € CTPOK 3BepHEHHS 10 cyay. OKpiM I[bOr0, MOXXHa BHOKPEMHUTH TaKOX:
CTPOKHM Ha amnessiiidHe Ta KacaliiiHe OCKApXEHHS CYyIOBOrO pPINIEHHS; BYMHEHHS
nporecyaqbHUX  Jifl;  TOJaHHS  MPOIECYalbHHX  JOKYMEHTIB;  PO3TIISIAY
aJAMIHICTPAaTUBHOI crpaBu TOImO. OAHOYACHO JOIUIBHO PO3MEKOBYBATH CTPOKH,
BCTAHOBJICHI IS YYacHUKIB crmpaBu Ta s cyny [14]. [ns 3BepHEHHS [0
aJIMiHICTPaTUBHOTO CYAY BCTAHOBJIOIOTHCS 3arajibHi CTPOKH: 32 3aXHUCTOM IIpaB,
cBO0OOJ Ta IHTEPECIB 0COOU - 6-MICAUHUN CTPOK, JAJId CyO'€eKTa BIaJHUX MOBHOBAXKEHb
- 3 micaui. [louaTok nepediry cTpokiB 3BepHEHHS 10 Cyly TOUYUHAETHCA 3 Yacy, KOJIU
oco0a Ji3Hanaca abo MOBUHHA OyJia II3HATUCS MPO MOPYIIESHHS CBOIX IIPaB, CBOOO UK
iHTEepeciB. Y pasil mojaHHs 0COO0I0 MO30BY MiCHs 3aKIHUEHHS BHU3HAYEHUX 3aKOHOM
CTpOKiB, ©0€3 3asiBM TIPO TIOHOBIEHHS TMPOIYIIEHOTO CTPOKY 3BEPHEHHS [0
aJMIHICTPATUBHOTO Cyay, a00 SIKIIO MIJCTaBU, BKa3aHi y 3as1B1, OyyTh BU3HAHI CYJIOM
HEMOBaXHUMHU, [1030B 3aJIMIIA€Thes 0e3 pyXy (Ipu 1bOMY cyAoM HanaeTbes 10 qHIB
Ha 3BEpHEHHS 3 3asBOI0 IPO IOHOBJEHHS CTPOKY Ta OOTPYHTYBaHHS IIJCTaB
nponycky). Skuo 3asBy He Oyae mojaHo 0co0Or0 B 3a3HaUEHUI CTPOK ab0 BKa3aH1
HiICTaBU JJI MOHOBJIEHHSI CTPOKY 3BEpHEHHS OyAyThb BHU3HAHI HEMOBa)XHUMH, CYJ
MOoBepTa€ MO30BHY 3asBy [3, c. 122].

HapigmiHy Bif CTPOKiIB 3BEpHEHHS J0 aJAMIHICTPATHBHOTO CYyAY, 10 BU3HAYCHI
y KAC VYkpainy, y [lluBinbHOMY KOJIeKCl YKpaiHU CTPOK, y MEXaX SIKOTo 0coba MOXKe
3BEPHYTHUCS JI0 CYAYy 3 BUMOTOIO PO 3aXHCT CBOTO IIUBUILHOTO TpaBa abo 1HTEpecy
BH3HAYCHO SIK MIO30BHA JABHICTH [15, ¢.256].

[TopiBHIOIOYH 111 CTPOKH, CJIIJ] 3a3HAYUTH, IO 1X 3aCTOCYBaHHS HECE IPUUHSITTS
PI3HHX 3a TPABOBUMH HACIIJKaMH CYAOBHX pimeHb. [Ipm 3actocyBaHHI CTPOKY
MO030BHOI IaBHOCTI MPH PO3TJIsA1 HUBUIBHOI CIIPABH, CYJ IPHIIMA€e TO30B A0 PO3IIISLY,
HE3aJIe)KHO BiJ] BCTAHOBJICHHS CYZOM IPOITYCKY CTPOKY AaBHOCTI Ha €Talll BIIKPUTTS
nmpoBaKeHHs y cipasi. Tak, 4.2 ct. 267 LIK Ykpainu npsmo nependavae, 1o 3asBy
PO 3aXUCT UMBUIBHOTO MpaBa abo0 I1HTEpeCy Cyd Mae NPUHHATH 10 PO3TIsIy

He3aJIe’)KHO B1J CIIMBY MO30BHOI AaBHOCTI [15].
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TakuM 49uHOM, CyJ TIOBHHEH BIIKPUTH TPOBA/DKEHHS B CHpaBi Ta IMOYATH
BUPIIIICHHS CITPABH 10 CYTi 3 BUSICHEHHSIM TUTAHHS [IPO TIOPYIIICHHS TIPaBa, PO 3aXHUCT
AKOr0 MOPYIIYETbCS MUTaHHS B MO30BHINA 3asBl. Cya BIIKpUBAa€E NMPOBAIKEHHA Y
CIpaBi, pO3TJSJA€ CIpaBy IO CYTI Ta BCTAHOBIIOE HASBHICTH ab0 BIACYTHICTH
MOPYIIEHOTO MpaBa 0cobu. TiTbKHU y pa3i 3asBJICHHS KJIOMOTAHHS OJIHIET 31 CTOPIH PO
MPOMYCK CTPOKY JABHOCTI 1HIIIOK CTOPOHOIO, CYJl MOXE BIJIMOBUTH Y 3aJI0BOJICHHI
MO30BHUX BHMOI' caMe€ Ha Mid MmacTaBi. 3acTOCYyBaHHs IMOJIOKEHb IMPO TO30BHY
JABHICTh Ta BiAMOBa B TMO30B1 3 Ili€l MiJCTaBU 3AIMCHIOETHCS B pasi, KOJHU CY]
MOTIEPEIHHO BCTAHOBWB HASBHICTH MOPYIICHOTO TMpaBa, Ha 3aXUCT SIKOTO TMOAAHO
M030B, Ta OOIPYHTOBAHICTh 1 JOBEACHICTh MO30BHUX BUMOT [16]. OTxe, skio Oyne
BCTAHOBJICHO, 1110 MpaBa 0COOM JIMCHO MOPYIIIEHI, ajie M030BHA JaBHICTh CIuiMBIia (i
PO 11 3p00JICHO 3asBY 1HIIIO CTOPOHOIO Y CIIPaBi), CyJl BIIMOBIISE B IIO30B1 Y 3B S3KY
31 CIUIMBOM TMO30BHOI JAaBHOCTI 3a BIACYTHOCTI MOBaKHUX MPUYMH ii MPOMYCKY,
HaBeJICHUX Io3uBauem [17].

HapigmiHy BiJl OKpECICHOr0 MPOIECYaTbHOTO MOPSIKY, B aIMIHICTPATHBHOMY
CYJIOUMHCTBl TOPYUIEHHS CTPOKY 3BEpPHEHHS JO CYJAy Ma€ IHII TpOolecyalbH1
Haciaku. JlIoTpuMaHHsl CTPOKY 3BEPHEHHSI 3 TTI0O30BOM 3'ICOBYETHCS CY/JCIO HA eTarll
BIIKPUTTS MPOBAHKEHHS Y CIpaBi, a00 HaBiTh 10 Takoro. 3rigHo KAC Ykpainu, cyn
HE BIJIKpUBA€ MPOBADKCHHS, HE PO3TJIA/Ia€ CIpaBy MO CYyTi, HE BCTAHOBIIOE (PakT
nopymeHnHs  (abo  BICYTHOCTI  TOpYIIEHHS) TMpaB, CcBOOOJ  IHTEpeciB
¢bi3uuHOi/topuaAMYHOi 0ocobu 3 OOKy cyO'ekTa BIaJHMX TOBHOBAXKEHb Yy pasi
BCTAHOBJICHHSI MPOIYCKY CTPOKY 3BepHEHHs 110 cyay (cT. 122 KAC Vkpainn). Akmio
(dakT TmpOIyCKy MO3WBAa4YeM CTPOKY 3BEpPHEHHS OyJe BHUSBICHO Ha €Taml BIAKPHUTTS
MPOBAPKEHHS - CyJl CBOEI0 YXBAJIOIO 3aJIMIIA€ TMO030B 0€3 pyxy, HaJarouu CTPOK Ha
3BEpHEHHS 13 3asBOIO0 MPO HOro MOHOBJIEHHs. Y pa3i AKIIO (aKT MPOMYCKY CTPOKY
3BEpHEHHS Oy/I€ BUSIBJICHO CYIOM TICIS BIAKPUTTS POBADKEHHS B aAMIHICTPATHBHIN
cipasi (1 TO3MBa4Y HE 3aABUTH MPO MOHOBJIEHHS MPOMYIIEHOTO CTPOKY 3BEPHEHHS J10
cyny, abo MiACTaBU, BKa3aHl HUM Yy 3asBl, Oyl1yTh BU3HAHI CYJOM HEMOBaXXHUMHU), -

CyJ1 3aJIMIIIa€ TI030BHY 3asBy 0e3 po3rsiay [3]. CTpok 3BepHEHHS J10 CYIY CTOCYETHCS
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BUKJIFOYHO TUTAHHS TPHUHATTSA J0 PO3TISAAy a00 BIIMOBH Y PO3IJISAL MMO30BHHX
BUMOT, aJic HE 3aCTOCOBYETHCS IS MPUUHSTTS PIMICHHS TPO 3aJ0BOJICHHS YU HE
3aJIOBOJICHHSI TaKWX BHMOT, a TaKOX TEpioAy MPOTATOM SKOTO TaKi BHUMOTH
miuIsiraoTh  3a10BojieHHIO [18]. ToOTO muTaHHA CTPOKIB Yy aJAMIHICTPATUBHOMY
CYJIOYMHCTB1 HOCUTD JIUIIIE MPOIECYabHUN XapaKTep Ha BIIMIHY BiJl HIMBUIBHOTO.

TakuM 4rHOM, TTOBEpHEHHS a00 3aJMIICHHS 0€3 pO3IIISTy 3asBU, KJIOMOTAHHS
y4acHUKa CIIPaBU, OJAHUX MMICIIs 3aKIHUEHHS] BCTAHOBJIEHOTO CTPOKY (KpIM BUMAKIB,
KOJIM CTPOK TIOHOBJIEHO a00 NPOJOBXKEHO), (PAKTUYHO 3BOAUTH 1O MIHIMyMY
MOKJIMBICTh TO3MBAYa peaji3yBaTH CBOE MpolecyanbHe mpaBo. OHaK, mpaBuia 00
NIOHOBJICHHSI CTPOKIB HE MOBWHHI 3aCTOCOBYBATHCS CyJaMH aBTOMAaTHYHO, ITPO IO
cBiqyath nosiokeHHsI KAC VYkpaiHu, y SKUX 3aKkpilieHe MPaBO yYacHHKa CIIpaBH
MOBTOPHO 3BEPHYTHCS JIO CYyAy Yy TOPSJIKY, BCTaHOBJICHOMY 3aKOHOM, Yy pasi
NOBEpHEHHS 1M030BHOI 3as1BU (4. 8 c¢T. 169 KAC Ykpainu); npaBo ocobu, 1mo3oB sSKOi
3JIMIIIEHO 0€3 pO3TJIsay, MICs YCYHEHHS MIJCTaB, 3 SKUX M030B OyJI0 3ajuiieHo 6e3
PO3IJIIsAlY, Ha 3BEPHEHHS 10 aIMIHICTPATUBHOTO CYly B 3arajlbHOMY MOPAJIKY (4. 4 CT.
240 KAC VYkpainn).

Oxkpim no30aBieHHS YYaCHHUKA CITPaBU Cy0’ €KTUBHOTO IIpaBa, peajizamis sKoro
MOBHHHA OyJja 3A1HCHUTHCS Y BU3HAUYCHHUH CTPOK, HOTO MOKEe OyTH MPHUTATHYTO IO
IOpUJINYHOT  BIAMOBIMAIBHOCTI 3a HEJOTPUMAHHS OKPEMHX BHJIIB CTPOKIB B
aaMiHicTpaTuBHOMY cynoduHCTBl [19]. HecnpusaTinuBi mpaBoBi HACHiIKH y pasi
MPOMYCKY CTPOKIB B aJMIHICTPATUBHOMY CYJOYMHCTBI HACTAIOTh HE TUIBKH IS
VYaCHHKIB TMPOBAKCHHS Yy CIpaBi, ajlé B OKPEeMHUX BHITAJIKaxX 1 IJs CyI/l. 3aKOH
VYkpainu «IIpo cymoyctpiit 1 cratyc cymmiB» (m.2, 4.1 c1.106 KAC VYkpainn)
3aKPITUIIOE, IO CYJJIS MOXKE OyTH MPUTITHYTUH 10 TUCHIUTITIHAPHOT BiZIMOBITAIBHOCTI
B TIOPANKY AWCIHUIUIIHAPHOTO TIPOBAKEHHS 3a OE3MiJCTaBHE 3aTATYBaHHS a0o
HEBXKUTTS 3aXOMIB IMOJO PO3TIIANY 3asiBH, CKApTH UM CIPABU TMPOTITOM CTPOKY,
BCTQHOBJICHOTO 3aKOHOM, 3BOJIIKAHHS 3 BUTOTOBJICHHSM BMOTHBOBAHOTO CYJOBOTO
pIIIEHHS, HECBOEYACHE HaJaHHs CYAACI0 KOMii Cy/I0BOr0 PillIeHHs JJisl 11 BHECEHHS 110

€IMHOTO JICPKABHOTO PEECTPY CynoBUX pimnieHb [20].
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VY po3pi3l NUTaHHA 3aCTOCYBaHHs CTPOKIB y Mepio]l 30poiHo1 arpecii 10 Hamoi
nepxxaBu, y KoHctutyiii YkpaiHu Ta 3aKoHax BiICYTHI HpsMi BKa3iBKM Ha Te, IO
BOEHHHUH CTaH € MiACTaBOIO JJIS MPOJIOBKEHHS MPOIECyaIbHUX CTPOKiB. Buxomsuu 3
IILOTO, aKTYAJIBHUM € JTOCIIKEHHS MPOOJIeM IIPOITYCKY CTPOKIB 3B€pPHEHHS 110 CYY 3
MIPUYMH 3aMPOBA/KCHHS BOEHHOTO cTaHy. CynoBa MpakTUKa CBIIYUTH, IO TIPABOBHIMA
PEKUM BOEHHOTO CTaHY CYTTEBO BPaXOBYETHCS CYJaMH IIPH PO3TJIA I MATAHHS 100
MIOHOBJICHHSI TIPOIlECyaIbHUX CTpoKiB. BepxoBuuit Cyn y ckmaai Koserii CyaiB
Kacamiitnoro agminictpatuBHOro cyay y cupasi Ne 500/1912/22 BucinoBUB NMO3UIIIO
11010 TTOBYKHOCTI MPUYHMH MPOITYCKY CTPOKY 3BEpHEHHS 710 cyay. Tak, Koseris cynais
3a3Haymiia, [0 caMm (aKT 3ampoBa/DKECHHS BOEHHOTO CTaHy B YKpaiHi, 0e3
OOTpYHTYBaHHSI HEMOKJIMBOCTI 3BEPHEHHS JIO0 CYJy caMme IMO03WBayeM y BCTAHOBJICHI
CTPOKH, Y 3B'SI3KYy 13 3alpOBaJDKECHHSAM TaKOro, Ha TEPEKOHAHHS CYIy, - HE MOXKE
BB2KATHCh IMOBAXKHOIO TMPUYMHOIO I O€3yMOBHOT'O ITOHOBJICHHS ITUX CTPOKIB.
Koneris cyaaiB 3a3Havae, M0 MNPUYMHA TPOMYCKY CTPOKY MOXKE BBaXKATHUCS
MOBa)XHOIO, SIKIIIO BOHA BIAMOBIIA€ OJHOYACHO yCIM IIMM ymoBaM: 1) 1e o6cTaBuHA
(abo mekinmbka), sika OE3MOCepeTHbO YHEMOKIIUBIIOE a00 YCKIQJIHIOE MOXKIJIMBICTh
BYMHEHHS MPOLIECYAIbHUX 1M Y BUSHAYEHHUI 3aKOHOM CTPOK; 2) 11e 00CTaBHHA, SKa
BUHHKJIA O0'€KTUBHO, HE3QJIEKHO Bl BOJII OCOOM, sIKa MPOMYCTHJIA CTPOK; 3) Iif
NpUYMHA BHUHHUKJIA TPOTITOM CTPOKY, SIKHH TpomylmeHo; 4) s oOcTaBHUHA
HiATBEPUKYETHCS HAICKHUMH 1 JOMYCTUMUMHU 3aco0aMM JoKa3yBaHHs. HaamipHuii
dbopmamisM y  TpakTyBaHHI  MPOIECYaJbHOTO  3aKOHOJABCTBA  BU3HAETHCS
HEMPaBOMIPHUM OOMEXEHHSIM IpaBa Ha JOCTYIl JO CyAy SK eJeMeHTa MpaBa Ha
crpaBeIuBui cyn 3rimHO 31 cT. 6 KonBenmii [21]. Cyn TakoX 3ayBa)KuB, IO
MPOTATOM YChOT'O TEpiOAy Mdii BOEHHOTO CTaHy, 3alpOBaKEHOTO HA TEPHUTOPIi
VYkpaiau y 3B'3Ky 31 30pOHHOIO arpeciero pociichKoi Geaepailii, CcyBope 3aCTOCyBaHHS
aJAMIHICTPATUBHUMU CyIaMH TPOIECYATIbHUX CTPOKIB CTOCOBHO 3BEpHEHHS JI0 CYy 3
MO30BHUMHU  3asBaMH, AaNeNAMifHIMH Ta KacalliiHUMU CKapramu, IHIOIUMU
MPOIECYAThHUMHU JTOKYMEHTAMH MOYKE€ MaTH O3HAaKH HEBHITPABIAHOTO OOMEKEHHS

IOCTYyny J0 Cyamy, rapaHtoBaHoro cT. 55, 124, 129 KoHctuTyiii, cT.
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14 MixxHapoAHOIO MaKTy MPO TPOMAASHCHKI 1 MOMITHYHI nipaBa [22] cT. 6 KonBenii
[10]. V cBiTal O3HAYEHOrO0 NMUTAHHSA NPOJOBXKEHHS MPOLECYATbHUX CTPOKIB, CIIIJ
HaBecTu monoxkeHHs Pexomenpamiiit PCY Big 02.03.2022 p.: «cyaaMm BHBaXe€HO
NIAXOAUTH 10 TUTAaHb, HO8 A3AHUX [3 NOBEPHEHHAM DI3HO20 pOOy NpPOYecYalbHUX
OOKYMeHmI8, 3aIUUeHHs ix 0e3 pyXy, 6CMAHOGNEeHHs DPI3H020 pOOY CHPOKIE, NO
MOACIUBOCMI NPOOOBIHCYBAMU IX WJOHAUMEHULE 00 3AKIHYEHHS 80€HHO20 cmaHny» [7].

Buxonsiun 3 uporo: 1) MOHOBIEHHS MNPOMYIIEHOIO CTPOKY € TMOPYIIEHHAM
NPHUHIIMITY MPABOBOi BU3HAYEHOCTI, TOMY Ma€ OYTH JIOCTaTHHO BHUIIPABIAHUM Ta
OOrpYHTOBAaHMM; 2) MOHOBJIEHHIO MIJJISATAE JIMIIE TOM CTPOK, SKUU MPOIMYIICHUHA 3
MOBAXXHUX, 00 €EKTUBHUX, HEMIEPEOOPHUX, HE3AJICIKHUX BiJ BOJI1 Ta MOBEIIHKH 0COOU
oOcTaBuH; 3) OLIHKAa MOBAXXHOCTI MPHUYMUH MPOIMYCKY CTPOKY Ma€ 31HCHIOBATHUCS
IHAMBIAYalbHO Yy KOXHIA crpaBi. Jlo nHUTaHHS BHU3HAHHA TMPOIMYCKY CTPOKIB
NOBXXHUMH JipeyHo HaBecTd 1utaty 3 Pimenns €CIUI "Bomuni nporn ®panmii”,
3asBa Ne35787/03, m. 29: «3acTOCOBYIOUM TPOIECyalIbHI HOPMH, HAIlIOHATIBHI CYIH
MOBHHHI yHUKAaTH SK HajaMipHOro ¢dopmaniaMy, SKHH MOXe BIUIMHYTH Ha
CIPaBEJIMBICTh MPOBAKEHHS, TaK 1 HAJAMIPHOIO THYYKOCTI, fKa MpPHU3BEIE 10
AHYJIIOBAaHHS BUMOT IIPOIIECYaJIbHOTO 3aKOHOIaBCTBaY [23].

BucHoBku Ta mpono3uuii. I3 3anpoBakKeHHSIM ITPABOBOTO PEXXUMY BOEHHOTO
CTaHy B OKPEMHX CyJax pO3IJIsLj IyOJIIYHO-TIPABOBUX CIIOPIB, IO HAJIEXKATh 0
KOMITETCHI[i aJAMIHICTpAaTUBHUX CY/IB, 3a3HaB 3MiH. AJMIHICTpaTHBHI CyaH Ha
MIAKOHTPOJIBHUX YKPaAiHOIO TEPUTOPIAX MPOJOBKYIOTH PO3IIISANATH CIPABU, OKPIM
TUX, [0 HE € HEBiAKIATHUMH. SIK TpaBHIIO, aJAMIHICTPATHBHI CYAHM BiIKIAIAIOTh
PO3TJIANl CIpaBU HE3aJeKHO BiJl TOTO YW HAMIMILIM BiJ CTOPIH KJIOMOTaHHS PO
BIJIKJIAJICHHSI CIIPaBH, QK€ ChOTOAHI PSAJl YYACHUKIB CyIOBHX TPOIECIB HE MAIOTh
3MOTy TMOAATH 3asBYy MPO BINKIAIEHHS PO3MIISIAY CIpaBu abo (I3MYHO HE MOXKYTh
npuOyTH B Cya Yy 3B’s13Ky 3 Hebe3mekoro s xkuTTs [6]. Oxpim Toro, Pexomenaarii
Panu cynniB Ykpaiau moa0 poOOTH Cya/iB B YMOBaX BOEHHOTO CTaHY, BU3HAUYAIOTh,
10 y BUIIAJIKY 3arPO3H KUTTIO, 3I0POB’I0 Ta Oe3rmelnl BiBiAyBayiB Cyay, MPaI[iBHUKIB

anapaTty Cyay, CyAu IOBHHHI ONEpPAaTUBHO MPUUMATH PIIICHHS PO THUMYACOBE
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3YNUHEHHS 3[1HCHEHHS CyJOYMHCTBA MEBHUM CYJIOM JI0 YCYHEHHsSI OOCTaBHUH, fKI
3YMOBWJIM NPUIUHEHHS PO3IJIANY cHpaB. PO3risiHyTO NMUTaHHA MPO HEOOXITHICTH
neperasay MifcTaB A 3yNHMHEHHS MPOBAaJXKEHHs y aJIMIHICTPAaTUBHIN crpaBl Ta ix
posmupenus 'y KAC Vkpainu. 1logo mnuTaHHS CTpOKiB 3BEPHEHHS [0
aJMIHICTPAaTUBHOTO CYyAY, BH3HAUEHUX 3aKOHOJABCTBOM (a B JEAKMX BHUIAJKaX
cylamu) BOHHU € iMmmepatuBHOIO HOopMow. KAC Vkpainu BCTaHOBIIOE 3arajibHI Ta
cnenianbHi cTpoku 3BepHeHHs 10 cyny. €CIIJI Hagae y cBOiX pillIeHHAX MIAXOAH 10
MOHOBJICHHSI CTPOKIB 3BEPHEHHS 3a/JI1 IMOBHOTO BTUICHHS MNPUHLMUIY MpaBa Ha
cnpaBeIMBUM cya, Bu3HaueHoro cT. 6 Konsenuii. Pazom 3 Tum, HallioHagbHa Cy10Ba
NPaKTUKa CBIAYUTH, IO CYAHU MEPEBAXKHO MOHOBIIOIOTH MPOIYIIEHI MpolecyalbH1
CTPOKH, SIKIIO YYACHHK Yy 3asiB1 PO TIOHOBJIEHHS CTPOKY JIOBEJIE HasBHICTh OOCTaBUH,
Kl BUHHUKIMA BHACHIJOK 3alpOBa/PKCHHS BOEHHOT'O CTaHy Ta YHEMOXKJIMBHIU

CBOE€YACHE BUKOHAHHS KOHKPETHOT MPOIIeCyanbHO1 Aii.
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INPOBJIEMHI IIMTAHHA BUAIJIEHHA MATEPIAJIIB 1OCYJIOBOI'O
PO3CIAYBAHHSA B OKPEME ITPOBAJ/I’KEHHSA
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AHoTamig. Y cTarTi poO3risiHyTO MPOOJEMHI MUTAHHS BUIUICHHS MaTepiasiB
JOCYZIOBOT'O PO3CIiyBaHHS IIOJAO HEBCTAHOBJICHUX 0Ci0 (0e3 MOBIIOMIJICHHS TPO
nigo3py). BucsitiaeHo po3poOieHi BITYM3HSHOIO CYAOBOIO MPAKTUKOW (PakTU4HI
(MaTepianbHi) MJICTaBYU BUIAUICHHS MaTepialliB JOCYIOBOT'O PO3CIITyBaHHS B OKpEMeE
npoBapkeHHs. [IpocminkoBano 3akianeHHs iHGopMalii mpo ocoly, sKa BUMHHIIA
IIPABOIMOPYIIEHHS, Y HU3KY IM1J3aKOHHUX BUMOT JI0 BUIUICHHS MaTepiaiiB JOCYI0BOTO
pPO3CIIiyBaHHS B YacTUHI BeJeHHS €IUHOTO pPEeCTpy IAOCYAOBHX PO3CIHITYyBaHb.
3HavHy yBary NpuauIeHO JOCTIHKEHHIO CY0BOT MPAKTUKH 1010 OIIIHKH MOYKJIUBOCTI
BUJIUICHHS MaTepiajliB JOCYI0BOI0 PO3CIiyBaHHs 0€3 MMOoNepeIHbOro MOBIIOMICHHS
npo Tigo3py 0cobi, MpOBaKEHHA MIOA0 sAKOI BHAUIIEThCSA. KoHCTaTOBaHO
3aKJIAJICHICTh Ha 3aKOHOAABYOMY piBHI (opMani3oBaHOTO 1 MpoleCcyaabHO
0opOpMIICHOTO 3B’SA3KYy MDK IIPOBAPKCHHAM Ta 0C0000, sKa HMOBIPHOTO HOTO
BYMHUJIA, B OCHOBY IHCTUTYTY BUIUICHHS MaTepialiB JOCYIOBOTO PO3CIIMYBaHHS K
OJI0 «MATePUHCHKOTO» TPOBA/DKEHHS (MPOBA/PKCHHsS, 3 SKOrO0 MaTepiaiu
BUJIUISIOTHCS ), TaK 1 MO0 «OYIPHHOT0Y» MPOBAKEHHS (MMPOBAHKCHHSI, YTBOPEHOTO B
pe3ynbTaTi BUAUICHHS MaTepialiB). 3poOJICHO BHCHOBOK MPO Te, MO KpUMIHAJIBHE
MIPOBAKEHHS, MaTepialu JOCYJO0BOTO PO3CITYBAHHS 3 SIKOTO MiISTAI0Th BUIJICHHIO
(«<MaTepUHCHKE»  KpUMIHAJIbHE  MPOBA/KEHHS), [OBUHHO MaTH  J10Ka30BO

MIATBEp/KEHU Ta (GOpMalbHO 3aKpIJICHUH 3B’SI30K MDK  KPUMIHAJIBHUM
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MPaBOMOPYIIEHHAM Ta OCO00I0, sIKa MII03PIOETHhCA y HOro BUMHEHHI, 4Yepe3 I0
NPUMHATTS pIlIEHHS MPO BHUIUIEHHS MaTrepiaiiB JOCYAOBOIO PO3CIINAYBAHHS CTa€
MOXJIMBUMH JIUIIE MICIIS MOBIIOMJIEHHS 0CO01 Tpo Mmigo3py. JeranbHO po3riasiHyTO
CYJIOBY MPAKTUKY, Yy SKIA BiAOOpa)KEHO HETAaTHBHY OI[IHKY BUAUICHHIO MaTepiaiiB
JIOCYJIOBOT'O PO3CJIIIyBaHHS I110JI0 HEBCTaHOBJIEHUX 0ci0 («3a (akrom»). Ha miacrasi
MIPOBEJICHOTO JOCIIKEHHS MiJICYMOBAHO, IO 3B S30K MIX OCO00I0 Ta BYMHEHUM
KPUMIHAJIBHUM  TPABOMOPYIICHHSM BHU3HAETHCA OOOB’SI3KOBUM  KOMIIOHEHTOM
BUJIUICHOIO0 KPUMIHAJIBHOTO MPOBAJKEHHS, a BIACYTHICTh MJaHUX MpPO 0coOy,
MiI03pI0BaHy y BYMHEHHI KPUMIHAJIBHOIO TPABOMOPYIIEHHS CIPUHAMAETHCS SIK
mificTaBa JiIi BHU3HAHHS TIOCTAaHOBU TMIPO BUAUICHHS MaTepiayliB  JOCYIOBOTO
PO3CITiIyBaHHS HE3aKOHHOIO Ta TaKOIO, IO MiJISITa€ CKACYBaHHIO.

KarouoBi cjoBa: BujalUleHHS MarepiajiB JOCYJOBOTO  pO3CIIAyBaHHS,
[OCTaHOBAa TMPO BHUAUICHHS KpPUMIHAJIBHOIO TMPOBAKEHHS, TOBIJOMIICHHS PO
mi03py, KpUMIHAJIbHE TMPOBAHKEHHS 3a (DaKTOM BYMHEHHS KPUMIHAJIBHOTO

IPABOIMOPYILIEHHS.

PROBLEMATIC ISSUES OF ALLOCATING MATERIALS FOR PRE-TRIAL
INVESTIGATION INTO SEPARATE PROCEEDINGS

Andrii V. Skrypnyk,
Assistant professor at the Department of Criminal Law
and Criminal Law Disciplines
Poltava Law Institute of the Yaroslav Mudryi National Law University

ORCID: 0000-0003-4979-2152
e-mail: antey.pl@gmail.com

Summary. The article deals with the problematic issue of extracting the
materials of the pre-trial investigation regarding unidentified persons (without
notification of suspicion). The factual (material) grounds for separating pre-trial
investigation materials into a separate proceeding, developed by domestic judicial

practice, are highlighted. Information about the person who committed the offense has
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been included in a number of sub-legal requirements for the selection of pre-trial
investigation materials in the part of maintaining the Unified Register of Pre-trial
Investigations. Considerable attention is paid to the study of judicial practice regarding
the assessment of the possibility of releasing the materials of the pre-trial investigation
without prior notification of the suspicion to the person about whom the proceedings
are released. It has been established that a formalized and procedurally formalized
connection between the proceeding and the person who allegedly committed it is
embedded at the legislative level in the basis of the institution of the separation of pre-
trial investigation materials both in relation to the "mother" proceeding (the proceeding
from which the materials are extracted) and in relation to the "subsidiary" proceedings
(proceedings formed as a result of separation of materials). It was concluded that the
criminal proceedings, from which the materials of the pre-trial investigation are to be
separated (the "parent” criminal proceedings), must have an evidentially confirmed and
formally established connection between the criminal offense and the person who is
suspected of committing it, due to which the decision on the separation of pre-trial
investigation materials becomes possible only after the person is notified of the
suspicion. The judicial practice, which reflects a negative assessment of the separation
of pre-trial investigation materials regarding unidentified persons (“by the fact™), is
examined in detail. On the basis of the conducted research, it was concluded that the
connection between a person and a committed criminal offense is recognized as a
mandatory component of a separate criminal proceeding, and the absence of data on a
person suspected of committing a criminal offense is perceived as a basis for
recognizing the resolution on the selection of pre-trial investigation materials as illegal
and as such, which is subject to cancellation.

Key words: extracting of pre-trial investigation materials, decision on
separation of criminal proceedings, notice of suspicion, criminal proceedings based on

the fact of committing a criminal offense
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IHocranoBka mpoGaemu. OCHOBHUN MacuB J0Ka30BOi 1HpopMalii, AKy Yy
MOAANBIIIOMY MOKHA OyJie BUKOPUCTOBYBATHU B CYyli, GOPMYETHCS caMe Ha JOCYI0BIM
CTajll KPUMIHAIBHOTO MPOBAHKEHHS. Y KOHTEKCTI I[bOTO BapTO KOHCTAaTyBaTH JBI
BKpail BaXXJIMBI OCOOJHUBOCTI: 3 00HO20 0OK), CTOpOHAa OOBHHYBAa4Y€HHS HaJlIeHA
KOMIUJIEKCHUM Ta YHIKaJIbHUM 1HCTpyMEHTapieM 30MpaHHs J10Ka30Boi iHPopMallii Ta
BXKUTTS HEOOXITHUX B paMKaxX KPUMIHAJIBHOIO MPOBAUKEHHS MPOLIECYalTbHUX Jii,
CHPSMOBAaHUX HAa ONTHUMI3AII0 MPOIECY JNOKA3YBaHHS; 3 iHUI020 OOK), MOMYIICHI Ha
CTail JOCYIOBOTO PO3CIiTyBaHHS MOMMIKH (TPOIECYalibHI MOPYIICHHS) MOXYTh
3aBJIaTH HETIOMPABHOI KON STKOCTI «JTOKa30BOT0» (YHIAMEHTY, YUM YHEMOKIUBUTH
OPUTATHEHHS OCOOM 10 BIAMOBIMAIBHOCTI CYTO 3 MpollecyalbHUX NMpUYUH. Biarak
aKTyaJi3yeTbCsl JOCTIDKCHHS HE JIMIIE BJACHE JOKAa30BUX AacCIeKTIB JiSIIbHOCTI
CTOpPOHM OOBHWHYBAaYCHHS Ha JOCYAOBIH cTajii, ajge W OCMHUCICHHS HHU3KHU
BU3HAUYAJBHUX NPOLECYAIbHUX i a00 pillleHb, 3aKOHHICTh SKHUX MOXE ICTOTHO
BIUIMHYTH Ha CY/I0BY NEPCHEKTUBY KPUMIHAILHOTO TIPOBAI>KEHHS.

OnHUM 13 TaKUX MIPOIIECYATHHUX PIIICHHS € BUAUICHHS MaTepialliB JOCYI0BOTO
PO3CITiIyBaHHS B OKpEeMe IPOBAKEHHS, SIKE Y MPAaBO3aCTOCYBaHHI JIOBOJI1 YacTO Mae
HACJIIJIKOM TOSIBY BUAUICHOTO KPUMIHAJIBHOTO MPOBAKEHHS 100 HEBCTAHOBIICHUX
oci6. Taki cutyalrii MaroTh MicCIle Y pa3i, KOJIM MaTepiall 11010 YaCTHHH CITIBYYaCHUKIB
€ chOpMOBaHUM 3 JOCTATHHOIO MIOBHOTOI), Y TOM Yac SK MO0 1HIHUX «(pIrypaHTIB» —
a00 HEJIOCTaTHIM /IS TOBIIOMJIEHHS TIpO Mimo3py, abo B3arajgi HE JI03BOJISE
BCTAHOBUTU KOHKpETHY ocoOy. BinaTak cTopoHa 0OBHHYBa4YeHHS Ma€ OMEPATUBHO
BU3HAYUTHCH 13 TIOJIAJIBIIOI0 MPOIECYaTbHOIO J0JICI0 KPUMIHAIBHOTO MPOBAIKEHHS,
30KpeMa, BUPIIIUTH: YK JO3BOJISIIOTH CTPOKHU JOCYIOBOTO PO3CIiAyBaHHS C(hOpPMYyBaTH
JIOKA30BUM MaTepial 1 I7Is IHIIUX CTIBYYaCHUKIB, SKMM B CHJTy HEJJOCTATHOCTI JIOKa31B
Ha JJaHUH MOMEHT MpO MiJ03py IIe He MOoBiIoMJIecHO. HerarmBHa BiANOBiAR Ha
MOCTABJICHE TMHUTAHHS BUKJIMKAE MOTPeOy MPOIECYalbHO PO3’€JHATH MPOBAKEHHS
10J10 OCi0 Ta HOTO MOKH M0 «(HaKTOBY» YaCTHHY, & TOMY SK HACHIIOK — IPUHMAETHCS

pIIEHHS NPO BUAUICHHS MaTepialliB JOCYJIOBOTO PO3CIiYBaHHS IIOAO OCTAHHBOI.
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Hackinbku BiAMOBIHOIO BUMO31 3aKOHHOCTI € Taka MpakTHKa, CIPoOyeEMO 3’siICyBaTh
Jati.

CraH onpaunoBaHHsA 00paHoI NMPO0JIeMATHKH, AHAJII3 OCTAHHIX IMyOiKanin
Ta AOCHI/KeHb. Y BITUM3HSHIA Hayll MpOIECyajbHI OCOOJMBOCTI 00’€IHAHHSA 1
BUJIUICHHS MaTepiaidiB JOCYJOBOIO pPO3CIIAyBaHHS BHCBITIIOBAIU, 30KpeMa,
IO.I1. Anenin, O.B. baynin, B.B. Banuspuyk, .M. I'pomieuii, B.I'. JIpo3n,
C.1O. Inpuenko, O.B. Kammina, JI.M. Jlo6oiiko, C.O. Ciuko, B.M. Tepruminuk,
JI.J. Ynanosa. IIpote, 3 orysny Ha KOMIUIEKCHICTh IHCTUTYTY HAJIEKHOTO PO3KPUTTS
y HaYKOBHX JDKepesiaX OTpUMaId He yCi MPOOJIEMHI U TaHHS.

Meta cTaTTi — KOMIUIEKCHE BUCBITJIICHHS MPOOJIEMHUX ACIEKTIB BUJIUICHHS
MaTepialliB JIOCYJI0BOIO PO3CIIAYyBaHHS y TPOBADKEHHSX, IO 3AIMCHIOETHCA 3a
(akTOM BUMHEHHS KPUMIHAJIBHOTO MPaBOMOpYIIEeHHS (0€3 MOBIOMIIEHHS 0c001 Mpo
mijo3py), 3 TUM, MO0 chopMyBaTH MPAKTHYHO OPIEHTOBAHI PEKOMEHAAIli 00
HAJIEKHOTO MPOLIECYATBHOTO AITOPUTMY 32 OMMCAHUX BHILIE YMOB.

Bukiang ocHoBHOro marepiany. OpHUM 13 HAcCKpI3HHX TOJIOKEHBb
IPOIECYATBHOTO 3aKOHY, SKHH Ma€ CBOIM MIAIPYHTSAM CHEIalbHO JO3BUIBHUI THII
IIPaBOBOT'O PETYIIOBaHHS IS HOCIiB myOmiuyHoi Bmaau (4.2 c1.19 KoncTuTymii
VYkpaiau), € 3acaga 3akoHHOCTi. BimmoimHo 1m0 4.1 c¢T1.9 KpuminaasHOrO
nporecyanbHoro kogekcy Ykpainu (mami - KIIK Vkpaiau) mig yac KpUMIiHAJIBHOTO
NPOBA/KEHHSI CYyI, CIIIYUN CyIJs, TPOKYpOp, KEpiBHUK OpraHy TOCYJ0BOTO
PO3CITiIyBaHHS, CIITYHM, 1HIII CITy’KO0B1 0COOM OpraHiB AepKABHOI BIIa Iy 3000B’ 13aHi
HEYXUIbHO jgojepkyBatucsa Bumor Korcturymii VYkpaiam, mporo Komaekcy,
MDKHAPOJIHUX JIOTOBOPIB, 3rojia Ha 00OB’SI3KOBICTH SIKMX Hamana BepxoBHoro Pamgoro
VYkpaidau, BAMOT 1HIIMX aKTiB 3aKOHOAABCTBA. 3 IOI'0 BUILIMBAE, IO MMPABOMIPHOIO, a
BiITaK — 1 JOIYCTHMOIO, € TaKa MpoIlecyajabHa Jis, 0 MPOBEACHA Ha ITiJICTaBl Ta B
MeXaX, BU3HAYCHUX KPUMIHAIBHUM TPOIECYATbHUM 3aKOHOM.

Hanexxamii mpornecyaqbHHd TMOPSAOK BHIUICHHS MarepiaiiB Jd0CYIOBOTO
posciaigyBanHs BperynboBaHo ¢T.217 KIIK Vkpainu. Tak, BiamoBigHo 10 4.3 ¢1.217

KIIK VYkpainu y pa3i HEOOXIIHOCTI MaTepiajii JIOCYyIOBOr0 PO3CIIYyBaHHS 1100
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OJTHOTO a00 KUIbKOX KPUMIHAJIBHUX MTPABONOPYIIEHb MOXKYTh OyTH BUILICH] B OKpEME
MIPOBAKEHHS, AKIIO OJHA 0Cc00a MiO3PIOETHCA Y BUMHEHHI KUIBKOX KPUMIHAJIBHUX
MpaBOMNOpYIIeHb a00 JBI YU OUIBIIE OCOOU MiJO3PIOIOTHCS Y BUMHEHHI OJHOTO YU
OUTbIIE KPUMIHATBHUX MPABOMOPYIIEHD. 3 aHAI3y IPHUIKUCIB IPOLECYAIbHOTO 3aKOHY
BUILJIMBAE, 10 YMOBOIO [UJIsi MNPUUHATTA pIMIEHHS 0OpO BUAUICHHS MarepiaiiB
JIOCYJIOBOT'O PO3CIIITyBaHHS € HasIBHICTh M1J03pH 0/I0: &) BUMHEHHS OJHIEI0 0COO00
KUTbKOX KPUMIHAJIBbHUX IPABONOPYILIEHb; 0) BUNHEHHS KiJIbKOMa 0CO0aMU OHOTO YU
OUIBIIIe KpUMIHATBLHUX MPaBoNoOpyIieHb. [Ipo HeyXuabpHE TOTPUMAHHS [IMX BUMOT MPU
BUJIUICHHI B OKpeMe IMPOBAKEHHS MaTepiaiiB JOCYAOBOTO PO3CIiTyBaHHS BKa3aB
Bepxosuuii Cyn y moctanosi Bix 20.08.2020 (cripaBa Ne 344/20740/18). BepxoBHuii
Cyn 3a3HauuB, 10 BUIUICHHS MaTepialiB KPUMIHAJIBLHOTO MPOBA/KCHHS B OKpEME
IPOBAKCHHST MOKJIUBE JIMIIIE 32 HasSBHOCTI MaTepianbHuX ((hakTuuHux) mijacras [1].
SIK BIy4HO BKa3ye€ThCS y CYNOBIM MPaKTHII, Takl MarepiaiabHi ((haKTHUUHI) MiJICTaBU
BUJIUICHHS B OKpeMe MPOBAXKEHHsI MaTepialiB JOCYI0BOTO PO3CIiAyBaHHS BUUEPITHO
3akpimieHHi y 4. 3 cr. 217 KIIK Vkpainu: 1) ogHa ocoba migo3proeTbes Y BUMHEHHI
KUTbKOX KPUMIHAIBHUX MPABOMOPYIIEHb; 2) Bl YK OLIbIIE 0COOM MiAO3PIOIOTHCS Y
BYMHEHH1 OJTHOTO YM O1JIbIIIe KPUMIHAJIIBHUX MPABOMOPYIIEHD [2]. 3ayBakumMo, 110 Ha
BIIMIHY BiJ IMiACTaB JJIsi 00’ €qHAHHS MaTepiaiiB JIOCYAOBOTO po3ciimyBaHHS (4.l
ct.217 KIIK VYkpaiau) mojo pillleHHs Tpo BHUIAUICHHS MpOleCyalbHUM 3aKOH HE
nependayae MOKIUBOCTI MPUHHATTS TaKOTO y MPOBAKEHHSAX, B paMKax SKMX HE
BCTAaHOBJICHO IIJIO3pIOBaHMX. MOXKIIMBICTh BHJIUICHHS MaTepialiB JOCYI0BOIO
PO3CITiIyBaHHS JIUIIE MO0 OCOOM EKCIUTIIUTHO BUIUIMBAE TAKOX 31 3MICTY IMYHKTIB
12, 13 rnaBu 2 po3ainy Il Ilonoxxenns mpo €auHuii peectTp N10CYI0BUX PO3CIiyBaHb,
nopsnok ioro ¢opmyBanHs Ta BedeHHs (mami — Ilomoxenns mpo €PJIP),
3aTBEPIKEHOro HakazoM [‘eHepampHOro mnpokypopa 30.06.2020 p. Ne 298, ne
ANTOPUTMU BHECEHHs iHQopMallii 10 €AMHOTO PEECTPY MOCYIOBUX PO3CIIAyBaHb
(mam — €PJIP) moB’s3yl0ThCsl BUKIIOYHO 13 HASBHICTIO NTaHUX MPO 0coly, ska
MIJO03PIOETHCSl Y BUMHEHH1 KPUMIHAJIBHOTO MpaBonopyiieHHs. Tak, npyu BUAUICHHI 3

KPUMIHAJIBHOTO MPOBAKEHHS MaTeplaiiB 1010 OKPEMOi 0COOU Y BUIAJIKY BUMHEHHS
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KPUMIHAJIBHOTO MPaBOMOPYLUIEHHS Tpynoro ocid (yciMa ii ujeHaMu) BIZOMOCTI Ipo
IpaBoNoOpylIeHHd y PeecTpi 0OdIKOBYIOTBCS y HOBOCTBOPEHOMY KPHMiHAJIbHOMY
NpPOBa/PKEHHI 3 TPHUCBOEHHSIM HOBOTO HOMepa. [lpu IbOMy BHKOPHUCTOBYETHCS
PEKBI3UT «BUALIEHOY (11.12). OKpiM TOrO, MpU BUAUIEHHI JOCYIOBOTO PO3CIIITyBaHHS
CTOCOBHO 0co0OHM, sKa BXOAWIAa JO KpPUMIHaJIbHO TPOTHUIPABHOI TpPyIH, aie
KpUMIHAJIbHE MPABONOPYIIEHHSI BYMHUIA CAMOCTIHHO, y MEPIIOMY KPUMIHAIBHOMY
MPOBAXKCHHI MPABOIMOPYILICHHS, BYMHEHI I[I€0 0CO000I0, BUKIIOYAIOTHCA 1
OOJIIKOBYIOTBbCSI 13 3allOBHEHHSIM pEKBI3UTIB "ocHOBHA" abo0 "KpUMiHAIBbHI
NpaBONOPYIIEHHS, sKi Ha neHb HaOpanHs unHHOCTI KIIK Ykpainu mepeOyBaioTs y
npoBajKeHH1", a00 "KpUMIHAJIBHI MPABOMOPYIICHHS MUHYJIUX POKIB Ta HIOJAO0 SKHX
NPUIHSTO PilICHHS" Y HOBOMY KpUMIHAJIBHOMY MPOBAKCHHI y 3arajIbHOMY MOPSIKY
3a HOBUM HoMmepoM (m.13). IlpaBuia moa0 BHUIAUIEHHS MartepiajliB JOCYI0BOTO
PO3CIiTyBaHHS 111010 HEBCTAHOBJICHUX 0C10 a00 0€3 MoBiToMIIeHHs 0c001 ITPO MiI03py
y Ionmoxenni npo €PJIP BigcyTHi.

3 BUKJIQJICHOTO BUIIE BHUILIMBAE, MO MpOLiECyalbHE PIIICHHS MPO BUAUICHHS
MaTepialliB JOCYJOBOTO PpO3CIIAYBaHHS YMOXJIMBIIOETHCS JIMIE 3a HASBHOCTI
BCTAHOBJICHOT'O 3B 3Ky MDK pPO3CIiJlyBaHUM KPHUMIHAJIBLHUM IPABOIOPYIICHHSIM Ta
0c00010, sIKa OOTPYHTOBAHO MIJO3PIOETHCS y HOTO BUMHEHHI. 3a3HaUCHUHN 3B'SI30K 10
BUJIUICHHS MaTepialiB JOCYJOBOTO PO3CIiAyBaHHS IIOBHHEH OTPUMATH CBOIO
dbopmamizanio y mpoliecyaJbHOMY pIllleHHI — MOBIIOMIICHHI MPO IiI03py, Ha IO
HEJIBO3HAYHO BKa3yl0Th BXUTHH Yy 4.3 cT.217 KIIK Ykpainu TepmiH «I1i103pI0€THCSI.
CucTeMHMI aHai3 MOJIOKEHb MPOLIECYATIbHOTO 3aKOHY JI03BOJIIE CTBEPAKYBATH, 1110
HAsSIBHICTh 3B 3Ky MDK IIPABOMOPYIIEHHSIM Ta 0OC000I0, MiJO03PIOBAHOI0 Yy HOTO
BYMHEHHI, B KOHTEKCTI IHCTUTYTY BUIUICHHS MaTepiajiB JOCYI0BOTO PO3CIiyBaHHS
Ha0yBa€ HACTYIMHMX MPOSIBIB: a) MPUUHSITTS PIICHHAS PO BUAUICHHS MOXJIUBE JIHIIC
y MPOBA/DKCHHSX, JIe BXKe 0YyJIO TTOBIIOMIICHO 0Cc001 Mo Mino3py (MpOBaKESHHS MO0
0ocoOH), Ta HE JOMYCKAEThCA Yy MPOBAKCHHSAX O3 Takoro (To0To «3a (pakToM»
BUMHEHHS KPUMIHAJIBHOTO MPABOINOPYILICHHS); 0) BUAUICHE MPOBAKEHHS HE MOXE

Oytu 0e30co00BUM (OyTH «3a QakTOM»), ajKe y MNPOTUIICKHOMY BUIAJKY M1JICTaBU

s



Cxkpunauk A.B. IIpoGneMH1 nuTaHHS BUIUICHHS MaTepialiB 10CYI0BOTIO. .. i
ISSN 2786-7811 Online. Poltava Law Review Ne2/2023 e £

IUTSL TPUMHATTS PILICHHS PO BUAUICHHS BIAPI3HAIUCA O HEMOCHIJOBHICTIO (HASIBHI Y
«MaTEPUHCHKOMY» TPOBAXKEHH]1 Ta BIACYTHI — Yy «IOYIPHBOMY»). SIKII0 mepiiuii
nposiB («MATEPUHCHKE» MPOBAKEHHS IIOJ0 OCOOM) HEIBO3HAYHO 3aKPIILIIOETHCS
Oe3nocepeHbo y npornecyaibHoMy 3akoHi (4.3 ¢1.217 KIIK Ykpainu), To 3MICTOBHE
HAIOBHEHHS JIPYroro MposiBy («IOUYIpHE» MPOBAKEHHS 1100 OCOOU) € JIOTTYHUM
HACJIJKOM MEPIIOTO MPOsIBY. SKINO MiACTaBU AJIS BUAUICHHS MPOLIECYabHUI 3aKOH
NOB’SI3y€ 3 HASABHICTIO 0c00M/0ci0, TMi1J03PIOBAHOI/MIIO3PIOBAHUX Yy BYMHEHHI
KPUMIHAJIIBHOTO TPaBOMOPYIIEHHS, TO HEJIOTIYHO JOMYCKaTH IXHIO BIICYTHICTH Y
BUJIUICHOMY MPOBA/KEHHI — HACHIIKY iXHbOrO BCTaHOBJeHHsA. HaBith Ouiblie, y
NPOTWJIC)KHOMY BHUNAAKY CKJIQJHO BECTH MOBY MpPO JOIUIBHICTH 3aKOHOJABYOIO
BU3HAUEHHS YMOB BUJUICHHS MarepiaiiB JOCYAOBOI0O pPO3CIIAYBAHHS Yy pa3i, KOJU
notpedyerbes ixHs (opmanbHa KOHCTaTaliss ©0e3 MOJaNbIIOr0 BpaxyBaHHS Yy
BUJIJIEHOMY TIPOBAKEHHI.

3a3HayeHe  BUIE  PO3YMIHHA  TOJIO)KEHb  MPOLECYaTbHOTO  3aKOHY
HiATBEPIKYETHCS MaTepialaMH CyJOBOT MPAKTUKU. Tak, BCTAHOBUBIIM T€, 110 HA Yac
BUHECEHHS TIOCTAaHOBM TIPO BUAUICHHS MAaTepiaiiB JOCYIOBOTO pPO3CIIAyBaHHS
BIIOMOCTI J10 €IUHOTO PEECTPY IOCYAOBUX PO3CIIAyBaHb CTOCOBHO OCOOM HE
BHOCWJIUCH, JIOCYJOBE PO3CIITyBaHHS MI0JI0 HEl HE PO3MOYMHAIOCH, IMOMEPEIHS
paBoBa KBaTidikallis KpUMIHAJIBHOTO MTPABOIOPYIIICHHS HE BU3HAYAIACh, & TUCHMOBE
MOBITOMJICHHSI TPO TIiA03py y BYMHEHHI KPUMIHAJIBHOTO MIPABOIMOPYIICHHS 0
MPUIHATTS TIPOKYPOPOM PILlIEHHS PO BUAUICHHS MaTepiaiiB B OKpeMe TPOBAKEHHS
0c001 HE Bpy4aJloCh, TOOTO HA MOMEHT MPUUHATTS PILICHHS PO BUUICHHS MaTepiaiiB
J0CYIOBOTO PO3CHIAYBaHHS WIOJO0 KPHUMIHAJIBHOIO TPABOMOPYUICHHS, MOXJIUBO
BYMHEHOTO 0CO000, HE ICHYBaJO», CyJ MEPIIOi 1HCTAHII MIMIIIOB HEJBO3HAYHOTO
BHCHOBKY PO HEMOKJIMBICTh MOYATKy KPUMIHATBHOTO MTPOBAKEHHS HA MMiICTaBl 4.3
ct.217 KIIK Ykpainu nuissxom BUAUICHHS 3 IHIIOTO KPUMIHAJIBHOTO IMPOBAKEHHS [2].
[Toka3oBo, MmO 3a3Haue€HWW BUCHOBOK OYJIO MIATPUMAHO 1 CYJOM amemsiiiHoi
IHCTaHIII1 B paMKax Meperjsily NpUuiHATOro piteHHs [3]. YV paMkax po3risay HIIOTo

KPUMIHAJIBHOTO TMPOBA/KEHHS CyJA TMEepuIoi 1HCTaHIlI KOHCTaTyBaB BIJICYTHICTb
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MIJCTAB i1 BUHECEHHS IIOCTAHOBH TMPO BUJIUICHHS MaTepiaiiB J0CYJI0BOIO
pO3CIiyBaHHS Ta BKa3aB HAa CYNEPEYHICTh OCTaHHBLOI 13 BUMoramu 4.3, 4.4 ct.217
KIIK Vkpainun uyepe3 te, mo «OCOBA 3 He Mama craTycy MiIO3pIOBAaHOTO Yy
KpUMIHAJIbHOMY TPOBA/UKEHHI», a TAaKOXX BKa3aB Ha BIJACYTHICTb OYIb-SKOTO
«OOTpYHTYBaHHSI HEOOXIJHOCTI BHUAUICHHS MaTepiajiB B OKpeMe KpUMIHAJIbHE
MPOBAKEHHSI BIZHOCHO OCOOM, SIKIii HE MOBIIOMIJIEHO MPO MiA03py y BUYMHEHHI
KPUMIHAJIBHOTO MpaBonopyueHHs» [4]. Omowce, KpumiHaioHe NpoBaAON#CEHH,
mamepianu  00Ccy008020  pPO3CNIOY8AHHSA 3  SKO20  NIOAA2AiOmb  BUOLIEHHIO
(«mamepuHcovke»  KPUMIHANbHE  NPOBAOIICEHHS), NOBUHHO  MAmMu  OO0KA3080
niomeepodicenuit. ma QOpMaibHO 3AKPINAGHUU 38 30K MIJC KPUMIHATIbHUM
npasonopyuweHHaM ma o0co6010, KA Ni003PIEMbCS Y U020 GUUHEHHI, uepe3 Wo
NPULIHAMMSL piUleHHs NPO BUOLIeHHS Mamepianié 00cy008020 pO3Cai0Y8aHHSA CMAE
MOACTUBUMU JIUUUE NICTSL NOBIOOMIIEHHS 0CODI NPO NiO03PY .

VY cynoBiii mpakTHIll TaKOX MOXXHA BIIHANTH HETAaTHBHY OIIHKY BHJIUICHHIO
MarepiajiB JOCYAOBOTO PO3CIiAyBaHHS IIOJA0 HEBCTAHOBIEHUX OCIO («3a dhakTom»).
Tak, B Mexkax po3riisily OJHOTO 3 KpUMIHAJIBHUX MPOBAKEHb CY/I MEPIIOi IHCTAHIIIT
JIWIIIOB BHUCHOBKY IIPO HEOOIPYHTOBAHICTh, OE3MIJCTABHICTh Ta HEBIATOBITHICTH
Bumoram ct1.110, 217 KIIK VkpaiHu mnocraHoBu TMpo BHUAUICHHS MaTepiajiB
JIOCYJIOBOT'O PO3CIiTyBaHHS Uyepe3 Te, 0 «B1IOMOCTI 11010 KOT'0 BHIUICHO MaTepiallk
B OKpeMe MPOBAKEHHS y TTOCTAaHOBI BIJICYTHI, 110 TaKOXX HEMOMJIMBO BCTAHOBUTH 31
3MICTY MOCTAaHOBW», TICJIS YOTO MPUKUHSAB PIIICHHS PO CKaCyBaHHS TaKOi MOCTaHOBU
[5]. Hagite Oinmbine, y cyAOBiii NpakTUIll MOXHA BIIHAWTH TPHKIA] BU3HAHHS
MOCTAaHOBH TIPOKYpOpa TMPO BHIUICHHS MaTepialiB JOCYAOBOTO PO3CIiTyBaHHS
«TaKor0, M0 BUHECEHA He y crmocid Ta mopsaky, BcraHoBiaeHomy KIIK Ykpaiawm» 3
ypaxyBaHHSIM TOTO, IO «MaTepiaii JOCYAOBOTO PO3CIIMYBAHHSI MOXYTh OyTH
BUJIJICHI B OKpEME KpHMiHAJIbHE MPOBAHKCHHS JIMIE MIOJ0 OCOOM, sSKa OTpHMalia
CTaTyC MII03PIOBAHOTO B CHIIy HOpM CT.cT. 276-279 KIIK Ykpainu», y Toil 4ac sik y
CIpaBi, 110 po3risijanacs, «BlICYTHI OyJb-sKi JOKa3u Ha MIATBEPIKEHHS TOTO, IIO

OCOBA 4, ctanom nHa 12.12.2019 p., ToOTO cCTaHOM Ha Yac BUHECEHHS MMPOKYPOPOM
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3anopizpkoi MiciieBOi mpokypatypu No 2 MOCTaHOBM MPO BUAUICHHS MaTepianiB
KpUMIHAIBLHOTO MPOBaXKeHHs» [6]. HaBegena Bule cyqoBa MpakTUKa JEMOHCTPYE
MIOCJIITOBHE PO3YMIHHS YMOB JUIsl BUJIUIEHHS MaTepiajiB JOCYJJOBOTO PO3CIIi1yBaHHs,
32 SIKOrO 3B’S130K MDK OCOOOI Ta BYMHEHUM KPUMIHAJIbHUM IPABOMNOPYLHICHHSIM
BU3HAETHCS SIK HEOOX1THOIO YMOBOIO JIJIsl IPUUHSTTSA TTOCTAHOBH MPO BHUIUICHHS, TaK
#  OOOB’SI3KOBUM  KOMIIOHEHTOM BHJUIEHOTO KPHUMIHAJIBHOT'O  IPOBAKEHHS.
BincyTHicTh gaHux 1po ocoOy, MiJ03pIOBAHY Y BUMHEHHI KPHUMIHAJIBHOIO
NpaBONOPYIIEHHS, SIK B paMKax «MaTePHHCHKOTO» TPOBAKEHHS, TaK 1 B MeXax
«IOYIPHBOTO» TPOBAKEHHSI CIPUAMAETHCS SIK MiJCTaBa /Il BU3HAHHS MOCTAaHOBU
Ipo BUAUICHHS MaTepiaiiB JOCYI0BOTO PO3CHiAyBaHHS HE3aKOHHOK Ta TaKOo, IO
HiJIsITa€ CKaCyBaHHIO.

BucHoBku i mpomo3uuii. IIpoBeneHe HayKOBO-TIpAaKTUYHE TOCIIIKCHHS
JI03BOJISIE CTBEPKYBATH, IO TPOIECYaIbHE PIlIEHHS MPOKypopa MpO BUIUICHHS
MaTepialiiB I0CYIOBOTO PO3CIIIyBaHHS B OKpEME MPOBAKEHHS 32 (PaKTOM BUMHEHHS
KPUMIHAJIBHOTO TIPaBOIOPYIICHHS HEBCTAHOBJICHUMHU oOcobamMu (3a BIJICYTHOCTI
Mi03pI0BaHOT 0COOM Y BUAUICHOMY KPUMIHAIIBHOMY MPOBAKEHH1) HE y3TOJKYEThHCS
13 Bumoramu 4.3 c¢t1.217 KIIK Ykpainu. [Togansiri nporecyaabHi ii 111010 BUIUTICHUX
3a TaKUX YMOB MaTepialliB JOCYJOBOTO PO3CIiTyBaHHS HE BIAMOBIJAIOTh BHMOTaM
nyHkTiB 12, 13 tnaBu 2 posainy Il Ilonoxenns mpo €PJIP. Biarak 3 metoro
HEJOMYIICHHS Y TMOJANbIIOMy BHHUKHEHHS Y TMPAaBO3aCTOCOBHIA IUIONIUHI
OOTPYHTOBAHOTO CIOPY MPO JOMYCTHUMICTh OTPUMAHUX Y TaKuil croci® (haKTHIHUX
JAHUX, PaIliOHAJIBLHOIO BHUTJISIA€ MPOITO3HIiS Ha 3aKOHOAaBYOMY PIBHI BUBHAUNTH, SIKQ
3 OMHCAHHWX BUIIE MPOIECYATbHUX MOJENeH € OUThII MPUHHATHOIO. 3a YMHHOI XK
penakiii MmpouecyaJbHOr0 3aKOHY MYCHMO KOHCTaTyBaTH OOMEXKEHICTb CTOPOHHU
O0OBHHYBau€HHS Y BHOOPi MPOIECYATbHUX AITOPUTMIB Y pa3i BAHUKHEHHS MOTpeOu
pO3’€MHATH KPUMiHAIBHE MPOBAKEHHS, TOTOBE JI0 HAMPABIEHHS 10 CYAY, Ta WOTO

«(haxToBy» YacCTHHY.
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AHoOTauisA. Y cTarTi TOCTIKEHO TOHATTS LIEHTPIB HAJIAHHS aAMIHICTPATUBHUX
nociayr.  BusHaueHo — mOpsOK  3a0€3MEUeHHS ~— HAJIEKHOI  JTOCTYITHOCTI
aAMIHICTPAaTUBHUX  MOCAYyr, Ta (OpMyBaHHS MeEpexi I[EeHTpiB  HaJaHHS
aaMIHICTPAaTUBHUX TIOCIYT IUISXOM CTBOPEHHS TEPUTOPIATBHUX TMIAPO3ALTIB Ta
BifaneHux (y TOMY YHCJl MEepPeCcyBHHX) pOOOUYMX MICIbh aAMIHICTPATOPIB IIEHTPIB
HaJaHHS aJMIHICTPATUBHUX MOCIYT B HACEJICHUX MTyHKTaX TEPUTOPIAIBLHUX IPOMA.

3a3HaueHo, M0 3aBASKH e(EeKTUBHIN pedopmi JeleHTpanizaiii opraHis
MICIIEBOTO CaMOBpSITyBaHHS Ta HAJUICHHS HOBUMHU MOBHOBaxeHHsAMHU, LleHTpu
HaJaHHS aIMIHICTPAaTUBHUX ITOCIYT, SIKi paHilie G yHKIIIOHYBaJIN B palOHHUX IIEHTPaX
Ta BEJIMKUX MICTaX, MOYAJIH 3'SIBJISATUCS CUTbCHKUX, CEJUITHUX pajiax, 301IbIIyBaacs
KUTBKICTB TIOCITYT, 110 B HUX HA/IaBAJIUCA.

AKIICHTOBaHO YyBary, IO OCHOBHMMH TipoOiemamu y cdepi HaJaHHS
aAMIHICTPAaTUBHUX TOCIYT € 3aJeXKHICTh aIMIHICTPATOPIB IIEHTPIB HaJaHHS
aaMIHICTPAaTUBHUX IOCIYT 10 JSPKaBHUX Ta MICIIEBHX PEECTPIB, K HACTIIOK Ha
IMOYATKy ITOBHOMACIITAaOHOTO BTOPTHEHHS POCIMCHKOI Qenepaliii Ha TEpUTOPitO
VYkpainn He HaJaBaNNCh HAWMOMYJSPHINII aaMIHICTPATUBHI TIOCIYTH, a caMe:
peecTparlis MicIsl TMPOKUBaHHS, O(QOPMIICHHS 1 BUJa4ya MACTIOPTHUX JTOKYMEHTIB,
BKJICIOBaHHS JI0 Macnopra rpoMajsHuHa YKpainu (3pazka 1994 poky) doTokapTku

MIpU JOCSITHEHHI TPOMAJITHUHOM 25- 1 45-p14HOTrO BIKY, peeCTpallist IOpUIAYHUX OCi0 1
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®OOII, peectpallis HEpyXoMOro MaiiHa, opOpMIICHHS MMOCBIIUYEHb BOJIS Ta peecTparlii
TPaHCMOPTHUX 3aCc001B, BUIaua BIIOMOCTEH 3 J{epKaBHOTO 3€MEJIbHOTO KaJacTpy.

Pasom 3 THM, ciil 3ayBaXKMTH Ha IIBHUJIKOMY MPUHHATI 3MIH YPAJIOM [0
HOPMATUBHO-TIPABOBUX  aKTIB, SIKUMH  PETYJIIOEThCA  MOPSJAOK  HaJaHHS
aIMIHICTPAaTUBHUX TIOCIYT B YMOBaX BOEHHOIO CTaHy, a caMme: 3alpoBa»KCHHS
cy0’€eKTaMU HaJlaHHA aJAMIHICTPATUBHUX MOCIYT MNPUHLMIYY €KCTEPUTOPIaTbHOCTI,
3MEHIIEHHS KUIBKOCTI HEOOXITHUX JTOKYMEHTIB JUIsl OTPUMAHHS aJIMIHICTPaTUBHOI
MOCJIYTH, MPOJOBXKEHO CTPOK Jii JIOKYMEHTIB IO MOCBIAYYE 0CO0Yy (3aKOpJOHHUUN
nacnopT rpomMajisiHuHa YKpaiHM) Ha 5 pOKiB, macnopT rpoMajJsiHHHAa YKpaiHu 0e3
CBOEYACHO BKJICEHOI (POTOKAPTKU Ta BOJIMCHKE TMOCBIAYCHHS, TEPMIH [Iii SIKOTO
3aKIHUMBCSl TiJ] 4ac Jli BOEHHOTO CTaHy — 3aJUINAIOTbCS YMHHUMHU, BHUIUIATH
COITIATbHOT TOTTIOMOTH BiJl IEP’KaBH MTPOJIOBKYETHCS 1 BUTIJIAUYETHCS 32 IOBHUW MICAIIH
0e3 3BepHEHHS JIFOINHHU.

Kuto4oBi cjioBa: 1ieHTp HalaHHS aIMIHICTPATUBHUX TMOCYT, aIMIHICTpaTHBHA
nociyra, IeleHTpatizallis, mociayra, BiiCbKOBUHM CTaH, TEpUTOpiajdbHa FPOMajia, OpraH

MICIIEBOT'O CAMOBPSAyBaHHS, JOCTYIHICTh, AEPKABHUN PEECTP.

ADMINISTRATIVE SERVICES DURING THE STATE OF MARTIAL

Daria S.Tykhonova,
Associated Professor at the Department of Constitutional, Administrative,
Environmental and Labour Law
Poltava Law Institute of the Yaroslav Mudriy National Law University

ORCID: 0000-0001-8191-2084
e-mail: tihonova.daria24@gmail.com

Summary. The article examines the concept of centers for the provision of
administrative services. The procedure for ensuring proper availability of
administrative services and the formation of a network of centers for the provision of

administrative services by creating territorial units and remote (including mobile)
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workplaces of administrators of centers for the provision of administrative services in
settlements of territorial communities has been determined.

It was noted that thanks to the effective reform of the decentralization of local
self-government bodies and the granting of new powers, the Centers for the provision
of administrative services, which previously functioned in district centers and large
cities, began to appear in village and village councils, and the number of services
provided by them increased.

Attention was drawn to the fact that the main problems in the field of
administrative services are the dependence of administrators of administrative service
centers on state and local registers, as a result of which the most popular administrative
services were not provided at the beginning of the full-scale invasion of the Russian
Federation on the territory of Ukraine, namely: registration of place of residence,
registration and Issuance of passport documents, affixing of photo cards to the passport
of a citizen of Ukraine (model of 1994) when the citizen reaches the age of 25 and 45,
registration of legal entities and sole proprietorships, registration of real estate,
registration of driver's licenses and registration of vehicles, issuance of information
from the State Land Cadastre .

At the same time, it should be noted that the Government quickly adopted
changes to the normative legal acts that regulate the procedure for providing
administrative services under martial law, namely: the introduction of the principle of
extraterritoriality by entities providing administrative services, the reduction of the
number of necessary documents for obtaining administrative services, the period of
validity of identity documents (international passport of a citizen of Ukraine) has been
extended for 5 years, a passport of a citizen of Ukraine without a timely pasted photo
card and a driver's license, the validity of which expired during the martial law - remain
valid, payments of social assistance from the state continue and are paid for a full moon

without a human address.
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IlocranoBka mpoGsaemu. Ili; yac BOEHHOrOo CTaHy MOCTaHOBKa MpPOOJEeMHU
CTOCYEThCS €(EKTHUBHOCTI Ta JOCTYMHOCTI aAMIHICTpAaTUBHUX mocayr. OCHOBHI
npobJIieMu MOXKYTh BKIIFOUaTH B cebe:

1) 3a0e3neuenns Oe3nexu: mij yac KOHQPIIIKTY HeoOX1AHO 3a0e3neunTu 6e3neKy
nepcoHaiy, Ik HaJlae aIMiHICTPATUBHI MOCITYTH, 1 KOPUCTYBAUIB, 1110 iX OTPUMYIOTh;

2) 3011bllIeHe HABAHTAXKECHHS : TIOMUT HAa aIMIHICTPATHUBHI MTOCIYTH MOXKE PI3KO
3pOCTH IT1/1 Yac BOeHHOT0 cTany. HeoOxiaHo 3a0e3neuntu eheKTUBHHM 00CAT 00pOOKH
3aIMTIiB Ta HAaJIaHHS TIOCTYT;

3) 3ale3nedeHHs [OCTYIy: BaXJIMBO 3a0€3MEUYUTH PIBHUNA JOCTYH JI0
aJAMIHICTPAaTUBHUX TMOCHYr Ui BCIX TPOMAJSH, BKIIOYAIOYM Bpa3JIMBl TPYIU
HACeJIEHHS Ta TEPUTOPIi, IO 3HAXOAATHCS B 30HI KOHDIIIKTY;

4) 36epexeHHs TaHUX: 3a0€3MeUeHHS OE3MEeKU Ta IHTETPOBAHOTO 30epeKEHHS
JAHUX € BOKJIUBUMH, OCKUIBKH BOHU MOXKYTh OYTH BUKOPHMCTaHI JJIs YIPaBJIiHHS Ta
MPUAHATTS PIIICHb 111 YaC BOEHHOT'O CTaHY;

5) 3abe3nedeHHs JETATBHOCTI Ta MPO30POCTI: BAXKIMBO 30€perTH JerajabHICTh
Ta TPO30PICTh MPOIECIB HAJAHHSA aAMIHICTPATUBHUX IIOCAYT HaBITh B YMOBax
BOEHHOTO CTaHYy.

Po3B'si3aHHg 1MX mpo0sieM BUMAarae CHuTbHUX 3YCHJIb BJIAJIA, TPOMASTHCHKOTO
CYCIUJIbCTBA Ta MUDKHAPOAHUX OpraHizamiii st 3abe3nedeHHs (QYHKIIOHYBaHHS
aJMIHICTPAaTUBHOI CHCTEMH B YMOBaX KpPH3H.

I3 24 mororo 2022 poky B YkpaiHi Oys0o 3amnpoBaJ)KEHO BOEHHUN CTaH, 110
3aMmpoBaHKYETHCSA B YKpaiHi a00 B OKpeMHUX ii MICIIEBOCTSX Y pa3i 30poitHoi arpecii un
3arpo3u Hamamy, HeOe3NeKHu IepiKaBHINM He3aleHOCTI YKpainw, i1 TepuTopiaibHIN

IIIJTICHOCTI.
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Boennuii cran - ne ocoOMuBHI TOPSAJOK KUTTA KpaiHU, a OTKE MOXKYTh
oOMexXyBaTHCs MpaBa 1 CBOOOAM JIIOAWHU 1 TpoMaJisHUHA (KOHCTUTYIIIMHI ITpaBa) Ta
BBOJIUTHCSI TUMUYACOBI OOMEXXEHHSI MpaB 1 3aKOHHUX IHTEPECIB IOPUIUYHUX OCIO B
Mexax Ta o0cA3l, 110 HEOOXiAH1 Iy 3a0e3Ne4YeHHS] MOXKJIMBOCTI 3alpOBa>KEHHS
3ax0/IiB MTPABOBOT0 PEKUMY BOEHHOTO CTaHy.

TakuM 4MHOM, HaJaHHS AAMIHICTPATUBHUX MOCIYT Cy0’€KTaMU iX HaJaHHS Ta
BUIaua JI03BUTLHUMU OpraHaMU JIOKyMEHTIB JJO3BUIBHOTO XapaKTepy Ha 4ac BOEHHOTO
cTaHy B YKpaiHi MaTUME CBO1 OCOOJIUBOCTI.

CraH onpanoBaHHA 00pPaHoOI NMPO0JEeMATHKH, AHAJI3 OCTAHHIX MyOJikanii
Ta A0CJIizKeHb. Byio 1ociikeHo OCHOBHI HOPMAaTUBHO MPABOB1 aKTH, MPUKAHSTI IMi]1
9yac MOBHOMACIHITAOHOTO BTOPTHEHHS, SKMMH BHECEHI CYTTEBI 3MIHHM JI0 MOPSIKY
OTPUMaHHS aJMiHICTpaTUBHUX TMOCIyr, a came: Haka3z MiHicTepcTBa OXOpOHU
3mopoB's Ykpainu «IIpo 3abe3nedenHs peectpallii HOBOHAPOHKEHOT JUTUHU B yMOBaxX
BoeHHOTO cTaHy» Bim 04 Oepe3nss 2022 Ned4(7, Tlocranoa KabGinety MiHicTpiB
VYkpainn «IIpo 0co6aMBOCTI NMpU3HAYEHHS Ta BUKOPUCTAHHS IPOIIOBOT KOMIMEHcAIlii
BapTOCTI OJHOPA30BOi HATYpaJIbHOI JOMOMOTH «IaKyHOK MajloKa» Ha Mepiof
BBEJICHHS BOE€HHOTO cTaHy’ Bif 5 Oepesns 2022 p. Ne 204, 3akon Ykpainu “IIpo
BHECEHHs 3MiH 710 3akoHy Ykpainu «[Ipo 3aranbH0000B’I3K0BE Jep:KaBHE COLlaIbHE
cTpaxyBaHHs» Ta 3akoHy Ykpainu «IIpo 3araibH0000B’s3K0BE JiepKaBHE TMEHCIHHE
ctpaxyBaHHs» Bin 21 BepecHs 2022 No2620, [Toctanosa Kabinety MinicTpiB Ykpainu
«/lesiki muTaHHS JEp)KaBHOI peecTpallii NUTo0y B yMOBaX BOEHHOTO CTaHy» Binm 7
6epesns 2022 p. Ne 213 Ta iHmi.

Pazom 3 Tum nmocaimkeHo 3BiTH LleHTpy momTHKO-TIpaBOBHX pedopM pa3oM 3
perioHaTbHUMHU  TIapTHepaMu [ pomajzchkoi Mepexi MyOJiyHOTO TpaBa Ta
anminictpamii  UPLAN  (LlenTp HmoCHiKeHb  MICIIEBOTO  CaMOBPSAyBaHHS,
JIHIIPOBCHKUY TIEHTP COIIATBbHUX JOCTiIXKEeHb, «CMapT Memia») 3a pe3yilbTaTaMu
rPOMAJICBKOTO MOHITOPUHTY LIeHTpy HagaHHs aIMIHICTPATUBHUX MOCHYT.

Meta. BusHaueHHS OCHOBHOI JISJIBHOCTI Ta MpoOJeM LEHTPIB HaJdaHHS

aaMIHICTpaTUBHUX mnochayr. HamanHs  po3’sicHeHHs — 3a3HayeHUX  MpoodJieM,
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(YHKIIIOBAaHHS LEHTPIB HAJAaHHS  AJMIHICTPAaTUBHUX IOCIYI  YTBOPEHHUMH
CUThCHKUMH, CEHMIIHUMH, MICBKUMHU pajlaMd Ta MOPSAKY iX OTPHUMaHHS >KUTEIIMU
TEPUTOPIATBHUX TPOMaJ Ta BHYTPIIMIHHO MEPEMINIEHUMU OcO0aMHU B YyMOBax
BIMICBKOBOT'O CTaHy.

Buxiag ocHoBHoro martepiany. HaOnmkeHHsT aqMiHICTPATUBHUX MOCHYT 10
KUTEIIB TEPUTOPIAIbBHUX TPOMaJT — rOJIOBHA 171es pehopMH AeleHTpasi3allii opraHis
MICIIEBOTO CAMOBPSI1YBaHHS, KOHIIEMIIis K01 Oyna npuiinara y 2014 porri.

BianoBiguo g0 4.1 c1. 12 3akony Ykpainu «IIpo agmiHicTpaTUBHI MOCTYTH»
IIEHTP HaJaHHS aJIMIHICTPATUBHUX MOCIYT - 1€ MOCTIMHO iF0Yrii poOouHii opran abo
BUKOHABUMI OpraH (CTPYKTYPHHUH ITiIPO3iJ1) OpraHy MiCIIEBOTO CAaMOBPsITyBaHHS a00
MICIIEBOI Jep>KaBHOI aJMiHICTparllii, 10 3a3HAa4Y€Hl1 Yy YaCTUHI JPYTii 1i€i CTaTTi, B
SKOMY HaJIalOThCA aJMIHICTPATHBHI TOCIYTH 3T1IHO 3 TIEPEIiKOM, BHU3HAYECHUM
BIJIMOB1JTHO JI0 I[LOTO 3aKOHY.

Y meHTpax HaJaHHS AaAMIHICTPATUBHUX TIOCIAYr TIOCIYTM HAJIalOThCs
aaMIHICTPATOPOM IIEHTPY, Y TOMY YHCII NIJISAXOM HOTO B3aemMojii 3 cy0’ekTamu
HaJaHHS AMIHICTPATUBHUX MOCIYr. Y BHUHITKOBUX BHUMAAKaX (SKIO TOCIYTH Y
IIEHTpaX HaJaHHSI aJMIHICTpAaTUBHHX IIOCAYr HE MOXYTh OyTH HajaHi
aaMiHicTpaTopoM abo0 Take iX HaJlaHHS € 3HAYHO TIpIIUM JJis IHTepeciB CyO’ €KTiB
3BEpPHEHHsS Ta/a00 MyOIIYHUX IHTEpeCiB) OKpeMi aaMIiHICTPATHBHI MOCIYTH MOXYTh
HaJaBaTHCS Yepe3 LICHTP HaJaHHSA aIMIHICTPATHBHUX IOCIYT MOCAJOBUMHU 0COOaMU
Cy0’€KTiB HaJaHHS aJMIHICTPATUBHUX TOCIYT Ha TMiJCTaBl Y3TOJKEHHX pIllleHb 3
OpraHoM, SIKHI IPUITHSB PIIlICHHS PO YTBOPEHHS LICHTPY HAJAaHHS aIMiHICTPATUBHUX
IIOCJIYT.

LlenTp HamaHHSA AAMIHICTPATUBHUX IOCITYT, YTBOPEHHH SK MOCTIHHO MIFOUHIA
poOoumii opraH, 3a0e3medye HagaHHSA aJAMIHICTPAaTUBHUX TOCIHYr Cy0’eKTam
3BEPHEHHS 13 3aJydeHHSM 0 MOro POOOTH TMOCATOBUX OCI0 OKpPEeMHX BHKOHABUHMX
OprasiB (CTPYKTYpHUX MIAPO3AUIIB) OPraHy, SKUH MPUHHSB PIIICHHS PO YTBOPEHHS

LIEHTPY HaJaHHS aIMIHICTPATUBHUX MOCIYT.
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LenTpu HamaHHS aAMIHICTPAaTUBHUX MOCIYr MalOTh BIACHI HallMEHyBaHHS Ta
MOXXYTh MaTh CUMBOJIKY. OKpeMo BiJ HalilMEHYBaHHS Ta CUMBOJIKU IEHTPU MAlOTh
IpaBO BUKOpHCTOBYBaTH no3HaueHHs «Llentp Hii» [1].

3rinno 4.l cr. 9 3akony VYkpainu “IIpo aamiHicTpatuBHI nOCIYyTH”
aJAMIHICTPATUBHI MOCIYTH HAJAIOTHCS CYy0’ €KTaMU HAJIaHHA aJIMIHICTPATUBHUX MOCIIYT
Oe3nocepeIHbO a00 uepe3 IEHTPU HaJaHHs aIMIHICTPATUBHUX MOCHYT.

AJMIHICTpaTUBHI MOCIYTH B €JIEKTPOHHIN (OpMI HaJIalOThCs 3 BAKOPUCTAHHAM
€auHOro Jep>KaBHOrO BEONMOpTaly EIEeKTPOHHMX MOCAYr, Yy TOMY YHCIl Yepe3
IHTErpoBaHi 3 HUM 1H(GOPMAIIiiHI CUCTEMU Jep>KaBHUX OpraHiB Ta OpraHiB MICIIEBOTO
camoBpsinyBaHHs. [lopsaiok Ta BUMOTH iHTerpallii iHpopMaliifHUX CUCTEM JEP>KaBHUX
OpraHiB Ta OpraHiB MICIIEBOTO CAMOBPSAYBaHHS 3 CAMHUM JIep>KaBHUM BEOTIOPTAIIOM
€JIEKTPOHHHUX MOCITYT 3aTBEPKYIOTHCS [IEHTPAIIEHUM OPraHOM BUKOHABYO1 BIIAH, 110
3abe3rneuye hopMyBaHHs Jep)KaBHOI MOJITUKU Yy cepi HATaHHS aaIMIHICTPATUBHUX
nocayr [1].

[Tyakrom 5 TlpuMmipHOTO perjiaMeHTy LEHTPY HaJaHHS aJAMIHICTPaTUBHUX
nociyr, 3arBeppkeHoro IlocranoBoro KabGinetiB MinicTpiB Ykpainu Bim 1 ceprus
2013 p. Ne 588 Bu3HaueHO, 1110 HAAAHHS aJAMIHICTPATUBHHUX MOCIYT y IIEHTPax HaJJaHHS
aaMIHICTPAaTUBHUX TOCIYT 3HIACHIOETBCS 3 JAOTPUMAHHSAM TaKHX IPUHIIUITIB:
BEPXOBEHCTBA IpaBa, y TOMY YHCII 3aKOHHOCTI Ta IOPUAWYHOI BHU3HAYEHOCTI;
CTaOUTBLHOCTI; pIBHOCTI MEPEJT 3aKOHOM; BIAKPUTOCTI Ta MPO30POCTi; OMIEPATUBHOCTI Ta
CBOEYACHOCTI; JOCTYMHOCTI iH(opmallii mpo HagaHHS aaMIHICTPATUBHUX MOCIYT;
3aXUIICHOCT] MEPCOHATBHUX JTAHUX; PalliOHATBHOI MiHIMI3aIlli KUTBKOCT1 JOKYMEHTIB
Ta NPOLEAYPHUX Ali, 1110 BUMAraroThCs JUIsl OTPUMAHHS aJIMIHICTPATUBHUX MOCIYT;
HEYMEePEHKEHOCTI Ta CHPaBEMIMBOCTI; JOCTYMHOCTI Ta 3PYYHOCTI JUIsl CYO’ €KTIB
3BEpHEHHS [2].

Pazom 3 tum, Posnopsixkennsm Kabinety MinicTpiB Ykpainu «Jlesiki mutanHs
HaJaHHS aaMIHICTPATUBHUX TIOCIYT Yepe3 IICHTPU HaJaHHS aJMiHICTPATUBHHUX
nocayr» Big 16 TpaBua 2014 p. No 523-p ycTaHOBJIEHO, LIO 3a 3asBOI0 Cy0’€KTa

3BEpPHEHHS Y BUMNAJKaX, Mepea0auyeHuX 3aKOHOJABCTBOM, nepeodopMiieHHs (3MiHA),
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BUJaya JyOJiiKaTa, MPOJIOBXKEHHS CTPOKY [ii JTOKYMEHTa JO3BUIBHOIO XapakrTepy,
aHYJTIOBAHHS pe3ylbTaTy HAJaHHS aJMIHICTPATUBHUX TOCIHYT, BHU3HAYCHUX Y
nepeniky, 3A1MCHIOIOTHCS Yepe3 IEHTPU HaJIaHHS aJIMIHICTPATUBHUX MOCIHYT (maii -
LIEHTPH).

AJMIHICTpaTUBHI OCTYTH, K1 HE BKJIFOUEHI /10 MEepeNiKy 1 cy0’€KTaMu HaIlaHHS
SIKUX BIJIMIOBITHO JIO 3aKOHY €:

palioHH1 Jep)KaBHI aAMIHICTpallli, - HaJalTbCs Yepe3 LEHTPH, YTBOPEHI
MICBKMMH, CCJIMIITHUMHU PaJlaMH B HACEJICHUX IMyHKTaX - aJIMIHICTPAaTUBHHUX IEHTPaX
paiioHiB;

obOnacHi jAepkaBHI aamiHicTpailii, kKpiM KwuiBcbkoi o00sacHOT aep)kaBHOI
aJMIHICTpAIlll, - HaJIal0ThCs Yepe3 LIEHTPH, YTBOPEHI MICBKMUMH pajiaMi B HaCEICHHUX
NYHKTaXx - aAMIHICTpaTUBHUX LIEHTpax obiacreit [3].

3 Meroro 3a0e3MeueHHs HaJeKHOI JAOCTYMHOCTI aAMIHICTPATUBHHUX MOCTYT
YTBOPIOIOTHCS TEPHUTOPIANIbHI MIAPO3AUIM Ta BigaieHi (y TOMY YHCII TEPECYBHI)
po6ouil MicIisl aAMIHICTPATOPIB LIEHTPIB HAJAHHS aJMIHICTPATUBHUX ITOCTYT.

BpaxoByrouu BuIille3a3HaueHi HOPMHU, BUKOHABU1 OpPraHU CUTbCHKUX, CETUIIHUX,
MICBKHX pajJl ToYaJdd OTpUMYBaTH Oulbllle MoBHOBaxkeHb 1 lleHTpm HamaHHS
aaMIHICTPAaTUBHUX IIOCHIYT, SKI paHimie (yHKI[IOHYBAIM B pPaOHHHUX IIEHTpaxX Ta
BEJIMKUX MICTax, MOYadd 3'IBIATHCA HABITh Yy HEBEIMKHX MICTax 1 CelMIax,
30UTBIITYBaJIacs KUTBKICTb MOCHYT, 110 B HUX HaJaBaJIuCS.

Takox pO3BUTKOM MeEpeXKi IEHTPIB HAJAHHS aJAMIHICTPATUBHUX TOCIYT
CIPHSUTA METOJUYHI PEKOMEHAAIlll 00 KPUTEPIiB TEPUTOPIaIbHOI JOCTYITHOCTI
IEHTPY HaJaHHS aJMIHICTPAaTUBHUX IMOCIYT, BKJIIOYAIOYM WOT0 TEpUTOpiaibHI
MAPO3IIN Ta BiamaneHi (y TOMY YHCIi TEpecyBHI) poboUl Micisl aaMiHICTPaTOpiB,
cxBasieH1 posnopspkeHHsM Kabinety MinictpiB Ykpaiau Bix 2 depBHsa 2021 p. Ne
574-p, a came:

1. KpurepissiMmu TepuTopiaabHO1 JOCTYMHOCTI € BiICTaHb 10 TOYKH JOCTYITY 200

yac, 1110 BUTpAvyaeThesl HA Jopory Ao Hei. I1in yac BU3HAaUeHHS MICIs pO3TallyBaHHS
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TOYKHA JOCTYIy BPAaXOBYETHCS TAaKOXX KUIBKICTh HACENCHHS, HI0 MPOXHBAE Ha
BIIMOBIAHIN TEPUTOPII.

2. Biactanb [0 TOYKM [OCTYNy IOBHHHA CTaHOBUTUM HEe Ouibllie HiXK 14
KUTOMETpiB. Y pa3i KOJM TePUTOpiaibHa JOCTYMHICTh TOYKH JOCTYIY BU3HAYAETHCS 13
3aCTOCYBaHHSIM KPHUTEPil0 Yacy, IO BHUTPAYa€ThCs Ha JOPOTY A0 Hel, Takui uac
MOBUHEH CTAaHOBUTU He Ouibie HDK 30 XBUIMH 3a HAsABHOCTI PO3BUHYTOI
TPAHCIIOPTHOI IHPPACTPYKTYPH.

3. 1IleHTp, SK TPaBUIO, YTBOPIOETBCSA B  HACEICHOMY MYHKTI -
aJAMIHICTPAaTUBHOMY LEHTP1 CUIbCHKOI, CEJIUIIHOT, MIChKOI TEPUTOPIAIBHOI FPOMaIH.
3a pimeHHsIM OpraHy MICIIEBOTO CaMOBPSAYBaHHS IICHTP MOXe OyTH YTBOPEHUU B
IHIIIOMY HaceJIeHOMY NYHKTI Yy MeXaX TepUTOpii CUIbCHKOI, CETUIIHOi, MIChKOT
TEpUTOPiaTbHOI TPOMAaH, KUK PO3TAIIOBAaHWH OJiK4e 0 reorpadiyHoro MEeHTPY
TEpUTOPil BIAMOBIIHOI TEpUTOpiAIbHOT TpomMaau abo wMae OUIbIly KUIBKICTh
HACEJICHHsI, OUThII MpHAAaTHE MPUMILIEHHS Uil PO3TAlllyBaHHS LIEHTPY, PO3BUHYTY
1HGpACTPYKTYpPy HACEICHOTO MyHKTY (OaHKIBCHKI YCTAaHOBHM YM 1HIIN OpraHizarfii,
TPAHCTIOPTHE CIIOTYYEHHS).

4. TeputopiadbHUN MAPO3LT YTBOPIOETHCS Y HACEIICHOMY IYHKTI, TEPUTOPIsS
SIKOTO BKJIFOYEHA JI0 CKJIAAy TEPUTOPIi CLILCHKOI, CEUITHOT, MICBKOI TEPUTOPIAIBHOT
IpOMaJIM, KUK pO3TAIIOBAaHWI Ha BIACTaH1 OuIbIIe HIXK 14 KITOMETpPIB 0 IIEHTPY Ta
Mae€ KUTbKICTh HaceleHHs He MeHie Hik 10 Tuc. ocib.

5. Bigmanene poGode Miclie aaMiHICTpaTOpa YTBOPIOETHCS B HACEICHOMY
MyHKTI, TEPUTOPIsl SIKOTO BKIIOYEHA 10 CKJIaAy TEPUTOPil CUIbCHKOI, CETUIIHOT,
MICBKOI TepUTOPIaIbHOI TPOMaJIM, SKUN PO3TAIIOBaHWA Ha BifCTaHi OuTbIne HiX 14
KUTOMETPIB /IO IIEHTPY Ta Ma€ KUIbKICTh HaceleHHs He MeHie Hix 500 ocib.

J171s1 BUI3HOTO HaJaHHA aIMIHICTPATUBHUX MOCHYT Cy0’€KTaM 3BEPHEHHS TaKOXK
MOXe OyTH YTBOpPEHE MepeCcyBHE BiAaIcHe poOoUe MicIle aIMiHICTpaTOpa BiIIOB1THO
0 BUMOT, yCTaHOBIeHUX [IpuMipHUM  perJaMeHTOM TIEHTPY  HaJaHHS
aJMIHICTPATUBHUX MOCHYT, 3aTBEPI>KEHUM 1ocTaHoBoo Kabinety MinicTpiB Ykpainu

Bix 1 cepmust 2013 p. Ne 588:
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Ha CHEeLiaJIbHO NIATOTOBICHOMY MaiIaHYMKy Yy TPaHCHOPTHOMY 3aco0l,
o0JaHAaHOMY BIATOBIAHUM KOMIUIEKTOM MPOTPAaMHUX Ta TEXHIYHHUX 3aco0iB 3
BUTLHUM JIOCTYIIOM /10 [HTEepHeTY;

3a JIONMOMOTrOI0 PYYHOTO MOOUIBHOTO KOMIUIEKTY HNPOrpPaMHHUX Ta TEXHIYHUX
3ac001B 3 BUIBHUM JIOCTYTIOM JI0 IHTEpHETY.

6. TeputopianpHl MiIPO3ALUIM Ta BiAgaigeHl poOodl MicUg aJAMIHICTPATOPIB
MOJKYTh TaKO)K YTBOPIOBATHCS 3 YpaxXyBaHHSM IOJIOKECHB MYHKTY 10 IIUX METOAMYHUX
pEeKOMEHJAIlii 3a PIMIEHHSIM OpraHy MICIIEBOTO CaMOBPSJIYBaHHS B HaCEJICHUX
MyHKTaX, K1 pO3TalllOBaH1 Ha BiJICTaH1 MEHII HIX 14 KUIOMETPIB /10 IICHTPY Ta MAaIOTh
KUIBKICTh HaceneHHs MeHme Hik 10 tuc. Ta 500 ocib BigmosimgHO [4].

BigmosimHo 1m0 m. 4 IIpuMipHOTO TOJOKEHHS TIPO IIEHTP HaJaHHS
aIMIHICTpAaTUBHUX moOCHyr, 3arBep/xkeHoro IlocranoBoro Kabinetry MiHicTpiB
VYkpaiau Bix 20 mrororo 2013 p. Ne 118, ocHoBHUME 3aBnaHHsIMU LleHTpy HagaHHS
aIMIHICTPATUBHUX TIOCIIYT €:

1) opranizaiiist HaJaHHS AMIHICTPATUBHUX MOCIYT Y HAMKOPOTIIHI CTPOK Ta 3a
MIHIMQJIBHOT KUTBKOCTI BiJIBiIyBaHb CYO’ €KTIB 3BE€PHCHbD;

2) CIPOILEHHS MPOLETYPH OTPUMAHHS aAMIHICTPATUBHUX MOCIYT;

3) 3abe3neueHHs iHQOpMYBaHHS Cy0’ €KTIB 3BE€pPHECHB MPO BHUMOTH Ta MOPSIOK
HaJaHHS aJIMIHICTPATUBHHX MOCTYT Y IIEHTPI;

4) TpoBeJCHHS MOHITOPUHTY SKOCTI HaJaHHS aIMIHICTPATHBHUX ITOCIYT
BIJIMOBIZTHO /10 YaCTMHM 4YeTBEpTOi cTarTi 7 3akony Ykpainu “IIpo agMmiHicTpaTHBHI
MOCTYry”’, BU3HAYCHHS Ta BXKUTTS 3aXOJIIB JIO MiABUIICHHS PiBHS SAKOCTI 1X HaJaHHS,
OTIPUITIOAHEHHS 1H(OPMAITIi TPO PE3yIbTATH MOHITOPUHTY Ta BKHUTI 3aX0/IH;

5) 3abe3nedeHHs] MpoIleCy aBTOMAaTH3allii MPUHOMY JOKYMEHTIB Ta HAJIaHHS
aJAMIHICTPATUBHUX MOCIYT UISIXOM BUKOPUCTAHHS 1HGOPMAIIITHIX CUCTEM Ta CUCTEM
€JIEKTPOHHOTO JIOKYMEHTO00ITy [5].

Sk pe3ynbraT IUTIIHOI POOOTH OpraHiB Jep)KaBHOI BIAguW Ta MICIIEBOTO
CaMOBDSITyBaHHS, B YMOBax BIHICBKOBOTO CTaHy, IICHTPY HAJaHHS aIMIHICTpaTUBHHUX

MOCJIYT MOCTYNOBO BIAHOBWJIM CBOIO pOOOTY, MEpIl 3a BCE 3aBISKU BIIHOBJICHHIO

99


https://zakon.rada.gov.ua/laws/show/5203-17#n347

Tuxonosa /I.C. AAMiHICTpaTHUBHI MMOCIYTH IIiJ 4aC BOEHHOTO CTaHy a1
ISSN 2786-7811 Online. Poltava Law Review Ne2/2023 e £

JOCTYIY JI0 YCIX JEp>KaBHUX PEECTPIB, 110 OYB TUMYACOBO 3YMUHEHI IMICIISl MOYaTKY
BifHM Ta BBEJCHHS B YKpaiHi BOEHHOTO cTaHy. lle, B cBOIO uepry, A03BOJISLIO
MPOJOBXKYBAaTH HaJaHHA OUIBIIOCTI aJAMIHICTPATUBHUX IMOCIYT, L0 HaJaBajuCs Y
LEHTpaxX HaJaHHS AaJAMIHICTPAaTUBHUX TOCIYr JO0 IMOYaTKy MOBHOMACIITa0OHOTO
BIICbKOBOTO BTOPTHEHHsI Jep)KaBH-arpecopa B YKpaiHy. 3okpema, e Taki 0a3oBi
aJMIHICTPATUBHI MOCIYTH, SIK peecTpalis MiCIs MPOKUBaHHS, 0QOPMIIEHHS 1 BUaa4a
NacTOPTHUX JOKYMEHTIB, BKJICIOBAHHS JI0 MacrmopTa TpoMajsHuHa YKpaiHu (3pa3zka
1994 poky) boToKapTKu NpU JOCSITHEHHI TPOMAISHUHOM 25- 1 45-piyHOrO BIKY,
peectpauig ropuanyaux ocid 1 @OIl, peectpamis HepyxoMoro maiHa, BHAaua
Bimomoctel 3 JI3K, peectparlisi Hapo KeHHS AUTUHU. BiTHOBIICHO 1 HaaHHS MMOCTYT
y chepi OyaiBHUIITBA. TakoX IMicC/s BBEJACHHS BOEHHOTO CTaHY Y IIEHTpaxX HaJaHHS
aJAMIHICTPAaTUBHUX TOCIYT 3’ SBWJIMCS IIE JIBI HOBI MOCIYTH, IO OyJId 3yMOBIEHI
BIHHOIO: TIPW3HAYCHHS KOMIICHCAIli BUTpaT 3a TMM4YacoBe posmimenHs BIIO, ski
NEePEMICTUIINCS y TIEPI0JI BOEHHOTO CTaHy; MpUoM 1HGOPMAIIHHOTO TOBIOMIICHHS
PO TOIIKO/HKEHE Ta 3HUIIEHE HEpyXOMe MaliHO BHACIHIIOK BIMCHKOBOI arpecii pocii
[6; 7].

Pazom 3 TuM, meBHI mpoOjieMH 3 BITHOBICHHSM JOCTYIY A0 JEpKaBHHUX
peecTpiB  MarwTh NPUPPOHTOBI  TEPUTOpIIbHI TpoMaaW, IO  PETYJISIPHO
0oOCTpUTIOIOTBCSI. BUIbIIICTE MpoOJIeM MOB’s3aHI came 13 CKIQJIHOK O€3MEeKOBOIO
CUTYAIlI€I0 Y TEPUTOPIaTLHUX IPOMaIaX, TOOTO 3yMOBJICHI BIUTMBOM BiiiHU. 30Kpema,
11e HACTYMHI IpOoOJIeMH] TUTaHHS: - 3 00Ky [lep>kaBHOT MirpalliifHoi c1yk0u YKpainu
(JIMC) nmoci He BITHOBIICHO IS IIEHTPIB HAJaHHS aIMIHICTPATHBHUX ITOCTYT JOCTYII
1o €auHoro nepxaBHOro AemorpadidHoro peectpy (mami - €1JIP). Ak nacminok, y
npuGPOHTOBUX TEPUTOPIATBPHUX TPOMAJaxX HE HAMAIOTHCS Taki aaMIHICTPaTHBHI
MOCIyTH, SK O(GOpMIICHHS 1 BHJada 3aKOPJOHHUX TACHOPTIB Ta «BHYTPIITHIX»
nacropriB 'y Qopmi KapTKu;, - TaKOX IJs aaMIHICTPATOpIB IIEHTPIB HAJIaHHS
aaMIHICTPaTUBHUX TOCIYT He BigHOBIeHO noctym a0 JI3K 3 6oky [lepkreokamgactpy.
Ak HACTIIOK, Y HE 3MIMCHIOEThCS BUaada BimoMocten 3 JI3K Ta He HagaroThes 1HIIN

3eMeJIbHI ToCayru 13 cdepu KommeTeHiii Jlepkreokamactpy, - HE HaAalOThCA
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aJAMIHICTPATUBHI MOCIYTU 3 peecTpalii TPAaHCIOPTHUX 3aco0iB. JIuiie 311iCHIOEThCS
oOMIH BOAIMCHKUX MOCBIYeHb. Tak, Ha mouatky 2022 poky IloctanoBoro KaGinery
MinictpiB Ykpainu Bin 23 mororo 2022 p. Ne 275 3MiHEHO BHUMOTM 10 OJIaHKIB
JOKYMEHTIB [JIsl HaJaHHSA MOCAYr 3 BHJAyl MOCBIIYEHb BOIS Ta peecTparlii
TPaHCMIOPTHUX 3ac001B, a came: opopMIICHHS 1 BHUJlauya HAIIOHAJIBHOTO TOCBITYEHHS
BOJis, CBIJOLTBA IMPO PEECTPAII0 TPAHCIOPTHOTO 3aco0y 3AINCHIOIOTHCS 3
BUKOPHUCTAaHHSIM OJIaHKIB TMOMEpEeAHiX 3pa3KiB J0 iX MOBHOTO BUTpPAYaHHS, alieé HE
ni3Hime Hik 70 31 rpyans 2022 poky. 3MIHM y BUMOrax /10 OJ1aHKIB HE3HAYHI, ajie s
poOOTH 3 HUMHU HEOOX1THE HOBE 00J1aIHaHHs. 30KpeMa, 1JIsl KO’KHOTO IIEHTPY HaJJaHHs
aJMIHICTPATUBHUX MOCTYT MOTPIOEH HOBUM MPHUHTEP VISl APYKY MOCBITYEHB BOAIS Ta
peecTpalii TpaHCIIOPTHUX 3ac001B; - Y HEHTPaX HaJaHHS aJMIHICTPATUBHUX MOCIYT
NPUNUHUIN poOOTY OAHKIBCHKI BIIIIICHHS, 110 BIUIMHYJIO HA HaJlaHHS BIIMOBIIHUX
CYIyTHIX TIOCHIYT; - TICII1 BBEIEHHS BOEHHOro craHy B YkpaiHi y [IHAII cyrreBo
3By3uBCs rpadixk poboru. lle moB’s3aHO 3 THUM, IO Hapasl MOBHICTIO 3MIHHMBCS
KUTTEBUM IHMKJI TEPUTOPIATBLHUX TPOMaJ Ta BIJABiIyBadyaMm 3pyuHilie 1 Oe3reuHiie
OPUXOIUTH y CBITIIy mopy no0u. BHacmimok pociiickkoi BifickKOBO1 arpecii B
HAceJIEHUX MyHKTaX Bi0YBalOThCS €KCTPEHI BIAKIIOYEHHS cBiTIA [8].

Bapro 3a3HaunTH, 1110 HaBITH IPU YMOBI1 BIAHOBJICHHS JOCTYITY JIO JICPYKABHHUX
PEECTPIB, TOPSAIOK HAJAHHSA JESIKUX aJMIHICTPATUBHHX TMOCIYyr OYB 3MiHEHUM
IPOTSATOM BifICEKOBOTO CTaHy, a CaMe:

Hakazom MinictepctBa oxopoHu 370poB'ss Ykpaimm “Tlpo 3abe3nedeHHs
peecTpaliii HOBOHapOHPKEHOT TUTUHU B YMOBaX BOEHHOTO cTany’ Bix 04 6epesns 2022
Ne407, 3apeectpoBanoro B MinictepcTBi toctuiiii Ykpainu Bing 07 6epesns 2022 p. 3a
Ne293/37629 Bu3HaveHO 1110, KPIM METUYHOTO CBIIOITBA PO HAPOIHKEHHS 32 (HOPMOIO
N103/o, migcraBoro s peecTpalii HaApOKCHHS € JOBiAKa JOBLIBHOI (GopMmH,
BUIHMCAaHA MEIUYHUM TMPAIIBHUKOM 0€3 TMPOCTABICHHS TIEYaTKH 3 BU3HAYCHUM
nepenikoM BimoMocTeit. Taka moBigka MpUpIBHSHA 0 CBiIONTBA. Miciie OTpUMaHHS

3apeecTpyBaTh HAPOJKEHHSI MOXe OyAb-iKUW OpraH Jep)KaBHOI peecTpalii akTy
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LIUBUIBHOTO cTaHy sKWoO goctyn ao peectpy HPALICIT TumMuacoBo BinCYTHIH, TO
aKTOBMII 3aMKC [IUBUILHOTO CTaHy CKJIaJa€eThCs B maneponiit opmi [9];

[TocTanoBoro Kabinety MinicTpiB Ykpainu “IIpo oco6iuBOCTI IpU3HAYEHHS Ta
BUKOPHUCTaHHS IPOLIOBOT KOMIIEHCAIIl BAPTOCTI OTHOPA30BO1 HATYpPaJIbHOT AOIIOMOTH
“IaKyHOK MaJltoKa” Ha IMepioj] BBEJCHHsS BOEHHOTO cTaHy’ Bif 5 6epe3ns 2022 p. Ne
204 BU3HAYEHO, SIKILO PILIEHHS NPO MPU3HAYECHHS TPOIIOBOI KOMIIEH ALl HEMOXKIIUBO
yxBanuTu BiAnoBiaHo 10 [loctanoBu Kabinery MinictpiB Ykpainu Big 29 nunas 2020
Ne 744, ioro npuiitmae BT COLBAXKUCTY paiaepkaaMiHicTpaliii abo MiChKOT paju Ha
mi7ICTaB1 MOAaHOT 3as1BU 32 MICIIEM ITPOKUBAHHSI/TIepeOyBaHHs/3BEpPHEHHS OTPUMYyBaya
[10];

3akonom VYkpainu «IIpo BHeceHHs 3MmiH 10 3akoHy VYkpainu «llpo
3arajJbHO00OB’SI3KOBE JIep KaBHE colllajibHE CTpaxyBaHHs Ta 3akoHy Ykpainu «IIpo
3arajJbHOO00OB’SI3KOBE JIep>KaBHE TNEHCIHE cTpaxyBaHHsS» Big 21 BepecHs 2022
Ne2620, dyukiii ta 3aBganHs DOHIY COLIATBHOrO CTpaxyBaHHA YKpaiHH 3a
3arajJbHOO0OB’SI3KOBUM  JIEP’)KaBHUM  COI[IaIbHUM CTpaxyBaHHSIM Y 3B’SI3Ky 3
TUMYAacCOBOIO BTPATOIO0 TMpAIE3JaTHOCTI Ta BIiJ HEIIACHOTO BUMAJKY MepeaaHi
[Tenciitnomy douay YKpainu, y 3B'I3Ky 3 UMM I10/1a4a JTOKYMEHTIB Ha o(OpMIIEHHS
JOTIOMOTH TI0 BariTHOCTI Ta TMOJOTax 3IIMCHIOETbCS Y BigauIeHHAX DoHAy
COLIIAJIBHOTO CTpaxyBaHHsa Ykpainu [11];

[ToctanoBoto KabGinery MinictpiB VYkpainu «/leski muTaHHS JIeprKaBHOL
peectparii mio0y B yMOBaxX BOEHHOrO cTaHy» Bin 7 Oepesns 2022 p. Ne 213
nepeadaueHo, KO OJIMH 13 HAPEUCHUX BICHKOBOCITYKOOBEIh/TIOMIICHCHKUIA/TIKap,
3apeecTpyBaTu IUTI00 MOKHA 0€3 oro 0COOMCTOT MPUCYTHOCTI. AKT TIPO YKJIaIeHHS
nuIro0y MO’Ke CKIIacTh Oe3mocepenHiii kKomMaHaup (KepiBHHUK) BiCHKOBOCTY>KOOBIIS
a6o momirneicekoro. bez ocoOncToT MPUCYTHOCTI HAPEUCHHUX Yepe3 BiIe03B'SI30K. AKT
PO YKIIAJEHHS MUTI00Y MOKE CKJIACTH KEPIBHUK MEJ3aKiIany, B SKOMY epeOyBatoOTh
a00 MpaIoTh OANH a00 TBOE HAPEUYCHUX. Y MPUCYTHOCTI TBOX HAPEUEHUX Ta CBIJKIB.
Takox OAWH 13 HApEUEHHX MOXKE JO€JHATUCS 4Yepe3 BiACO3B'I30K. SKIIO HeMmae

noctyny 1o peectpy JAPAILICT, no mepeBipok BioMocTel 11boro PeecTpy BUMOTH HE
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3aCTOCOBYIOThCS. Miclie oTpuMaHHSI ['poMajsiHu MOXXYTh 3apeecTpyBaTH ILIIO0 Y
Haionmxdyomy oprani JJPAILIC, a BiliCbKOBOCITY>KOOBII1, MOJIEUCHK]I Ta MEIUKUA — Y
0e3nocepeTHbOro KOMaHaupa 4 KepiBHuUKa [12];

[loctanoBoto Kabinery MinictpiB VYkpainu «/leski nuTaHHsS BHECEHHS
1HpopMaIlii 0 macnopTa rpoMajsiHuHA Y KpaiHu AJid BUi3ly 32 KOPJOH» Bi 28 TI0TOTO
2022 p. Ne 170 3a3HaueHO, IO CTPOK A1l 3aKOPJIOHHOTO MAacrnopTa, KU 3aKIHYUBCA,
MO€e OyTH MpOJOBXKEHO 10 5 pokiB. [Hdopmalito nmpo MpoaoBKEHHS CTPOKY Ail
noTpiOHO BHOCHUTH 1O 3aKOPJAOHHOTO TMacrmopTa Oe30IIaTHO B J€Hb 3BEPHEHHS.
BimomocTi mpo AWTHHY B 3aKOPJAOHHOMY TIacloOpTi 3aKOHHOTO MpPEICTaBHUKA
NocBiAUYE 11 0c00y Ta MIATBEPAKYE TPoMaasiHCTBO Ykpainu [13];

[TocTanosoro Kabinery MinictpiB Ykpainu «IIpo BHeCeHHs 3MiH 10 TOPSIKIB,
3aTBepKeHUX nocranoBamu Kabinety MinicTpiB Ykpainu Big 7 BepecHs 1998 p. No
1388 1 Bix 11 nmuctomama 2009 p. Ne 1200» Bix 4 6epesns 2022 p. Ne 190 nepenbaueno,
IO y pa3i BBEIECHHA BOEHHOTO CTaHy B YKpaiHi a00 B OKpeMuX ii MiCLIEBOCTAX
BHECEHHs 1H(poOpMallii 10 eNEeKTPOHHOTO PEECTPY CYO’ €KTaMU TOCIOIApPIOBAHHS PO
HAJXO/KEHHS, TIepeiauy, pealizalliio TPaHCIIOPTHUX 3ac001B Ta X CKJIaJ0BUX YACTHUH,
0 MaroTh 1AeHTU(]IKAMIAHI HOMEpPH, TUMYACOBO IPHUIHHSIETHCSA, ajle 3000B’s3y€
npotsaroM 90 mHIB ImiCiIsl 3aBEpIISHHS BOEHHOTO CTaHy CYO’€KTIB TOCIOJaprOBaHHS
BHECTH 10 €JICKTPOHHOTO peecTpy iH(popMmarriro: po
HAJXO/DKEHHS/TIepeady/pealizalilo  TPaHCIOPTY, 30KpeMa IIOAO0  YKJIaJCHHS
JIOTOBOPIB KYMIBIi-TIPOAAXY MPO MPOJIaXK TPAHCTIOPTHUX 3aco0iB [14];

[TocTanoBoro Kabinery MinicTpiB Ykpainu «/lesaki mUTaHHs TOMYCKY BOJIIB 0
KEepyBaHHSI TPAHCIIOPTHUMU 3acobamu» Bix 3 Oepesns 2022 p. Ne 184 ycraHnoBieHo,
110 BOJIIMCHKE TIOCBITUCHHS, TEPMIH JTi1 SIKOT'O 3aKIHUMBCS ITi/1 Yac BiHHU, 3aJIUIIAETHCS
TIMCHUM, CTPOKM THMYACOBHX PEECTPALIfHUX TaJOHIB TUMYAacOBOTO BBE3CHHS
TPAHCTIOPTY MJIi OCOOMCTOTO KOPUCTYBaHHS, TEPMIH Jii SKUX 3aKIHYUBCA T 4Yac
BiliHH, TIPOJIOBKYIOTHCS Ha PIK, MEUYHA JOBIAKA JJIs1 OOPMIICHHS TIOCBITUYEHHS HE

notpibua [15];
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[loctanoBoro Kabinery MinicTpiB VYkpainu «Jledki nUTaHHS JOep>KaBHOL
peecTpallii Ta GyHKI[IOHYBaHHS €UHUX Ta JEPKABHUX PEECTPIB, JAepKATEIEM SKUX €
MiHiCTEpCTBO IOCTHIIII, B yMOBaX BOEHHOTO cTaHy’ Bif 6 Oepesnst 2022 p. Ne 209
nepeadayeHo, MOBHA EKCTEPUTOPIATBbHICTh, HE3aIEXKHO Bl MicuenepeOyBanas OOII,
IOPUANYHUX 0CI0, TpOMaJChkuX (OpMyBaHb, MailHa, SKIIO HE MepeadayeHo
00MeXeHBb/YMOB, PEECTpallisi MPOBOAUTHCS HEBIAKIAIHO HA MIJACTaBl HaJICIAHUX €-
JOKYMEHTIB a00 CKaHKOMii mnamnepoBux JoKymeHTIB, mnianucanux KEIlom, 3a
JepKaBHY peecTpaliro OJIaroAiiHUX oOpraHizaiiid, TPOMaJChKUX 00’ €JHaHb, IO
nornoMaraiotbh 30poiiHUM cuiiaM YKpaiHd aJMIHICTpATUBHUN 301p HE CIUIauyeThCs,
cIulata aaMIHICTPaTUBHOTO 300py MOKE MIATBEPAKYBATUCS €-KOIIE€K Ta CKpiH-
KOII€I0 TUTATDKKH, SKIIO JTIOCTYI JI0 PEECTPIB/CUCTEM TUMYACOBO BIJCYTHINA, BUMOTH
1010 00OB’I3KOBOT'O0 BUKOPHUCTAHHS IXHIX BiIOMOCTEH HE 3aCTOCOBYIOTHCS, IPOTATOM
BOEHHOTO CTaHy 3 TPOMAJCBHKHX (OpPMYyBaHb PEECTPYIOTHCS JUIIE TPOMAICHKi
00’ €THaHHS, CTIPABKHICTD ITIJIMKCIB HA IOBIPEHOCTSX Ta 3alOBiTaX 3aCBIAIYEThCS 0€3
CrieliaJbHUX OJIaHKIB HOTapiaJibHUX JIOKYMEHTIB Ha OUIMX apKyliax IMamnepy,
IPOTSATOM BOEHHOTO CTaHY NEpeOir CTPOKY JUIsl MPUHHATTS CHAAIIUHUA 3YITUHSAETHCA,
IIPOTATOM BOEHHOTO CTaHy BIHCHKOBHI KOMaHIUP MOJKE ITOCBIIUyBaTH JOBIPEHOCTI Ta
3amoBiTH BiiickkoBOCTYk00BIIIB 3CY Ta iHImUX BilichkoBUX (hopmyBaHsb [16].

BucHoBku Ta npomno3uuii. BpaxoByroun BHUIIEBUKIIAICHE MOYKHA 3a3HAUUTH,
10 3aBJSKU TPOBEICHHS pedopMH JeIeHTpasizallii Ta KOHIIEHTPYBaHHI OUIBIIOCTI
myOMIYHUX MOCIYT B TOMY YHKCJl aAMIHICTpATUBHUX Ta COLIAJbHUX 4Yepe3 IEHTPHU
HAJaHHS  AAMIHICTPATUBHUX  TOCIAYT  yTBOPEHHUX  OpPraHaMH  MICIIEBOTO
CaMOBDsITyBaHHS, 3a0€3MeUnII0 3 TOYaTKy TTOBHOMACIITAOHOTO BTOPTHEHHS CTaje Ta
SAKICHEe 1X HagaHHsA. 3 TodYaTKoM 30poiHOI arpecii pocikicbkoi (emeparii mpotu
VYkpainu 1eHTpu HaJaHHS aJAMIHICTPATUBHUX TOCIYT Y CBOiil poOOTI 3ITKHYJIHUCH 3
OaraTbMa BHKJIMKaMHU, OJTHAK MOKHA CTBEP/IKYBATH, IO T1HO 3 HUMH CIPABHIIHCH.

HesBakaroum Ha Te, 10 HA MOYATKY BIMHHM HaJaHHS aIMiHICTPATUBHUX MOCIYT
JesKuii 4yac OyJ0 HEMOXKIIMBHM Yepe3 3aKPUTTS JOCTYMy J0 JEPKaBHUX PEECTPIB,

LIEHTPU HAJAHHS AJMIHICTPATUBHUX MOCIYT y PI3HUX TEPUTOPIATBHUX TIpoMaaax
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VYkpainu He npUnuHsUIA poOOTy, a MPALIOBAIIM Y BC1X MOXIMBUX (popMaTax Jijisl TOTO,

100 JormoMaraTH KUTEISIM IpoMaJ] Ta BHYTPIIIHBO MEPEMILIEHUM 0cO0aM.
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Anoranis. Ilpans npucBsdeHa JOCITI/DKCHHIO MPoOJieMaTHKH (HhOPMYBaHHS
KPUMIHATICTUYHOI XapaKTePUCTUKHA TEPOPHU3MY, il CTPYKTYpH Ta 3MiCTy. ABTOpOM
JOCIIKYETBCS TEHE3UC TMOHSATTA «KPUMIHAIICTHYHA XapaKTEPHUCTHKA», CTPYKTYypa,
3MICT Ta BIJTMOBIJIHA KOPEJSIiiHA 3aJIeKHICTh MK 1i eneMeHTamu. [Ipuitmaroun 10
yBaru Taki OCHOBHI €JE€MEHTH KPHUMIHATICTUYHOI XapaKTEPUCTUKU TEPOPUMY SK:
croci0 3JI0YMHY (SIKUH BKIIFOYAE 10 cede Crocid MpUroTyBaHHsI, CIIOCI0 BUMHEHHS Ta
croci0 MPUXOBYBaHHS 3JI0YMHY); MPEIMET 3J0YMHHOTO IOCATaHHS; MICIE, Yac Ta
00CTaHOBKAa BUMHEHHS 3JI0YMHY (YMOBHM BYMHEHHS 3JI0YMHY); 3HAPSAIIS Ta 3aCO0U
BUYMHEHHS 3JI0YMHY; oco0a 3JIOYMHIL, 0co0a MOTepHiIoro (BKepTBH) aBTOPOM
IIPOMOHYETHCA BKJIIOYUTH JI0 11 CKJIaJy TaKWM €eMEHT K MeTa Ta MOTHB BUMHEHHS
Tepopu3My. 3 TOYKHM 30py iAei HAyKOBOi TMpaii BKJIOYEHHS 0 CTPYKTypH
KPUMIHATICTUYHOT XapaKTePUCTUKUA TAKOTO €JIEMEHTa K «METa Ta MOTHB BUMHEHHS
Tepopu3My» OOYMOBJIEHA THM, II[0 METa Ta MOTHB € TOJIOBHUMH 1ICHTU(DIKYIOUNMH
O3HAaKaMH JIaHOTO BHUJY 3JIOUHMHY, SKHM Ma€ MaTepialbHUIl CKJIaa BiIMOBIIHO M0
mucriosumii ctarri 258 KK VYkpaiam Tta 3akoHy VYikpainum «mpo O0poTsOy 3
TEPOPU3MOM». ABTOPOM PO3TIISAAETHCS TICUXOJIOTIYHA CKIIAIOBA MOHATH «METa» Ta
«MOTHUBY» BUYMHEHHS TEPOPU3MY Ta HANAETHCA 1X PO3IIMpPEHE TaymMadeHHs. Tak mera
PO3TIIAAETRCS SIK, 3 OJHOTO OOKYy SIK YCBimOMJeHHH o00pa3 pe3ynbrary, IIIo
nepeadavyaeThes, Ha JOCSITHEHHS SIKOTO CIIpsiMOBaHa JAisi. @opMyBaHHSI METH MPOTIKAE

BHACJIIJIOK YCBIIOMJICHHS MOTHBIB, KOJIU CTa€ 3pO3yMUINM, III0 came 3aJI0BOJIbHUTH
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BUHUKITY TIOTpeOy. MeTa dopmyeThest TO1, KoK Oe3mocepeaHs peaizailisi MOTUBY
HEMOXKJIMBA. 3 1HIIOI HAyKOBOI TOYKHM 30py Me€Ta — ICHXOCOLIaJIbHA SIKICTh, IO
BUILJIMBAE€ 3 TOYYTTS IHINIATUBH, 3aBIAKU SIKI y JIIOAMHHU TMOCTYIOBO 3pOCTa€
3IaTHICTH JI0 IIIJIECIIPIMOBAHOT MOBEIIHKH. J[asi aBTOp, CTBEPJIKYE, IO 3 TOUKU 30PYy
3arajbHUX MOJOKEHb IICUXOJOr1i HABMUCHI KpUMIHAIbHI TPABONOPYIIEHHS (10 AKUX
BIIHOCUTBCSI HaCaMIepe]l TEPOPU3M PO3TIISAAIOTECS SIK CKIAIHUNA BOJBLOBUHM aKT, AJIs
AKOT0 XapakTepHe Te, 1o i (y po3yMiHHI KpUMIHAJbHOI A1i) mepenye BpaxyBaHHS
HACMIJIKIB, YCBIIOMJICHHS MOTHBIB, NPUUHATTS pimieHHs Touo. BonpoBi aii
3IACHIOIOTHCS BIAMOBIIHO /0 NMEBHUX MOTHUBIB. MOTHUB pO3IIISIIAETHCA K TEBHE
NICUX1YHE TIEPEKUBAHHS, 1110 CIIOHYKAE 1 BU3HAE BUOIP JIIOJIMHOIO TIEBHOT CUCTEMU JTii.
VY cTaTTi HarojoumyeTbcs M0 KPUMIHATIICTUYHY XapaKTEPUCTUKY TEPOPUIMY
HEOOXITHO po3MIsiAaTH K 1HQoOpMaIliiiHy MoOJelb, B SKIM BiTOYyBalOThCSA SKICHO-
KUTBKICHI TMOKAa3HUKH PETPOCHEKTUBHOI CIPSMOBAHOCTI MPO TUIOBI O3HAKU (crocid
BUYMHEHHs, THUIOBA CJIJIOBI KapTUHA, oco0a 3JIOYMHIl, 0co0a MOTEPHiIoro), sKi
IpUTaMaHH1 TepOpU3MY, 1 cienudivni (MeTa Ta MOTUB BUMHEHHS ), KOTP1 I03BOJISTIOTh
HOTO BIIOKPEMHUTH HOTO BiJ IHIIUX BHUJIIB 3JIOYMHIB.

KurouoBi caoBa: tepopusm, KpUMIHATICTUYHA XapaKTEPUCTUKA, METa BUYMHEHHS

TEPOPU3MY, MOTUB BUMHEHHS TEPOPU3MY.

MOTIVE AND PURPOSE AS A COMPONENT OF THE CRIMINALISTICS
CHARACTERISTICS OF TERRORISM (CRIMINALISTICS AND
PSYCHOLOGICAL ASPECTS OF FORMATION).

Hennadii O. Chornyi,
Assistant professor at the Department of Criminalistics
The Yaroslav Mudriy National Law University

Summary. The work is devoted to the study of the problems of forming a
criminalistics characteristic of terrorism, its structure and content. The author examines
the genesis of the concept of "forensic characteristic", its structure, content and the
corresponding correlation between its elements. Taking into account the following

main elements of the criminalistics characterization of terrorism: method of crime
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(which includes the method of preparation, method of commission and method of
concealment of crime); object of criminal offence; place, time and setting of crime
(conditions of crime); tools and means of crime; identity of the offender; identity of the
victim (victim), the author proposes to include such an element as the purpose and
motive of terrorism. From the point of view of the idea of the scientific work, the
inclusion of such an element as "purpose and motive for committing terrorism™ in the
structure of the criminalistics characteristic is due to the fact that the purpose and
motive are the main identifying features of this type of crime, which has a material
composition in accordance with the disposition of Article 258 of the Criminal Code of
Ukraine and the Law of Ukraine "On Combating Terrorism". The author examines the
psychological component of the concepts of "purpose™ and "motive” of committing
terrorism and provides an extended interpretation of these concepts. Thus, the goal is
seen as, on the one hand, a conscious image of the intended result, which the action is
aimed at achieving. The goal is formed as a result of the awareness of motives, when
it becomes clear what exactly will satisfy the need. A goal is formed when the direct
realisation of a motive is impossible.From another scientific point of view, a goal is a
psychosocial quality that stems from a sense of initiative, thanks to which a person's
ability to behave purposefully gradually increases. Further, the author argues that from
the point of view of the general provisions of psychology, intentional criminal offences
(which include, first of all, terrorism) are considered as a complex volitional act, which
Is characterised by the fact that the action (in the sense of a criminal act) is preceded
by consideration of consequences, awareness of motives, decision-making, etc.
Volitional acts are performed in accordance with certain motives. A motive is
considered as a certain mental experience that prompts and recognises a person's choice
of a certain system of actions. The article emphasises that the criminalistics
characterisation of terrorism should be considered as an information model, which
contains qualitative and quantitative retrospective indicators of typical features

(method of commission, typical trace pattern, identity of the perpetrator, identity of the
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victim) inherent in terrorism, and specific features (purpose and motive of commission)
that allow it to be separated from other types of crimes.
Key words: terrorism, criminalistics characteristics, purpose of terrorism,

motive of terrorism.

ITocranoBka mnpodjeMH. B TOHATTS «KPUMIHATICTHYHA XapaKTEPUCTHKA
TEPOPU3MY» KPiM 3arajJbHOBIOMHX EJIEMEHTIB Ki CKJIAAI0Th CTPYKTYPY 3a3HA4YCHO1
nediniii HeoOXiIHO BHECTH TaKUW €JIEeMEHT SK «MeTa Ta MOTHUB BYHHEHHS
Tepopusmy». lle 00ymOBI€eHO fK caMUM MarepiaJbHUM CKJIaJoM CTarTi 258
Kpuminansnoro koaekcy Ykpainu (aani — KK Ykpainu) tak 1 npupogor0 po3KpuTTs
Ta PO3CIIiTyBaHHS 3JI0YHHY.

Cran onpanoBaHHA 00pPaHOI NPO0JIEeMATHKH, AHAJI3 OCTAHHIX MyOJaikanii
Ta J0CTiIKeHb. TEOpeTUYHOIO OCHOBOIO POOOTH TMOCITYKMIIO PETEIBHUIN aHali3 Ta
BUBYCHHS OCTaHHIX HAyKOBUX pPO3poOOK Ta myOmikamiii ¢axiBIiB y ranmysi
KPUMIHATICTUKH Ta ropuandHoi ncuxosorii — A.®. Bonobyesa, O.H. Konecauuenko,
B.A, Kypasins, B.O. Konosanosoi, B.1O. llleniteko To1110.

MeTo10 CTATTiI € JOCHITKEHHS €JIEMEHTIB Ta CTPYKTYPY KPUMIHATICTHYHOL
XapaKTePUCTUKH TEPOPHU3MY, JI€ TOPSIT 3 KOHCTAHTHUMU €JIeMEHTaMH PO3TIISAAI0THCS
Taki €JEeMEHTH SK MeTa Ta MOTHUB BYMHCHHS 3 TOYKH 30Py KPUMIHATICTUKH Ta
FOPUIMYHOT TICUXOJIOTIA.

Bukiiag ocnoBHoro martepiany. Kpuminanictuyna XxapakTepucTHKa 3J0YMHIB
PO3TIIAIAETRCS K JOCUTh HOBAa HaykoBa aOCTpakiisi (Teopis), sxka Oyna BBeAcHa B
MOHATIMHUN HAYKOBHM amapaT HayKd KpUMIHAJIICTMKa Ha mo4arky 70-X poOKiB
MUHYJIOTO CTOJITTS BIIOMUM MPEICTABHUKOM XapKIBCHKOI KPUMIHATICTUYHOI KON
npodecopom O.H. Konecanuenxo.

[Tpu bOMYy, KPUMIHATICTUIHY XapPAKTEPUCTUKY 3JI0YMHIB PO3TIISIAIOTH SIK:

1. CucreMmy y3araJbHEHHX AaHUX (BIIOMOCTEH) MPO HAWOUIBII THIOBI

KPUMIHATICTUYHO 3HAYYIIl O3HAKH MIEBHOTO BUAY (TPYIH) 3JIOUYUHIB.
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2. HaykoBi MmonoeHHsI OKpeMO1 METOJIMKH PO3CIiTyBaHHS, IO SBISIOThH
cO00I0 CHCTEMY BIIOMOCTEH PO €IEMEHTH MEeXaHi3My BUYMHECHHS 3JI04MHIB [1, ¢.22].
3. HaykoBy aOcTpakiiito, 1110 BijjoOpa’kae B OCHOBHOMY Ha CTaTUCTUYHOMY
PiBHI JaH1 Npo NPUIOMHU NIATOTOBKH 1 CIOCOOM BUMHEHHS BUIB (IABUIIB) 3JI0UMHIB.

4. CucreMy 3aKOHOMIPHO B3a€MOMOB’ I3aHUX KPUMIHAIICTUYHUX JAHUX TIPO
€JIEMEHTH CKJIay 3JI0UHHY.

5. [neasibHY CyKYITHICTh KPUMIHATICTUYHO 3HAYYIHUX €JIEMEHTIB Ta iX 03HAK
PO 3aKOHOMIPHOCTI ME€XaH13MYy KOHKPETHOTO BU/IY 3JIOYUHIB.

6. [ndopmartiliny Mojenab, IO SBISE€ COOOK SKICHO-KUIBKICHHM OIHC
TUIIOBUX O3HAK KOHKPETHOTO BUIY (POJY) 3IIOYHHIB.

7. Mogenb cucTeMu 3BEJICHUX BIIOMOCTEN PO KPUMIHATICTUYHO 3HAYYII
O3HAKHW BUY, TPYIH a00 KOHKPETHOI'O 3JI04KHY TomIo [2, ¢.269-270].

3 ornisiAy Ha y3arajibHEHHS HAyKOBUX JYMOK BUCHUX - KPUMIHAIICTIB HEOOXITHO
BUJUTUTUA ACIHIIIIO TOHATTS «KPUMIHATICTUYHA XapaKTEPHUCTUKA 3JIOYUHIBY, SKY
3anporionyBaB npodecop Ilemitbko B.KO. sk cucremy BimomocTeil mpo
KPUMIHQTICTUYHO 3HAYyIll O3HAaKU 3JIOYMHIB IHOTO BHUIY, II0 BigoOpaxkae
3aKOHOMIPHI 3B’SI3KM MK HUMH 1 CIYrye MOOYAOBI Ta MEPEeBipIll CIITIUX Bepcik y
po3ciiayBaHHi 3104nHIB [3, ¢. 269-270].

Onnak, Ha Hamly OyMKY, OUIBII BIAJMM Ta NMPUBAOJMBHM € HAyKOBa ITO3MIIIS
npodecopa Kypasns B.A., gaxkuii po3risigae KpUMIHATICTUYHY XapaKTEPHUCTUKY
3JI0YMHIB SIK 1H(GOpPMAIiHY MOJenb, B KA BiIOyBalOThCS SKICHO — KUIBKICHI
MOKA3HUKNA PETPOCTIEKTUBHOI CHPSIMOBAHOCTI MPO THUIIOBI O3HAKH, TOOTO Ti, MIO
MpUTaMaHH1 JAaHOMY MaCHBY 3JI0YHMHIB, 1 crieniudiuHi, KOTPi JO3BOJISIOTH BIIOKPEMUTH
Horo BiJ IHIIMX TPYII 3JI0YMHIB [2, ¢. 282-283].

[Tpu mpomy, mpoaosxkye mpodecop XKypasenb B.A., roioBHOIO BiIMiHHICTIO
i€l Mojeni € Te, Mo BCi €IEMEHTH, SKi BXOIATH JIO ii CKIIaIy, CTAHOBIISATH IEBHY
CHUCTEMY 1 PO3IJIAIATH iX Y BIAPUBY OJMH BiJl OJHOI'0 HEIOIIBHO [2, ¢. 282-283].

[IpoBenenuii aHandi3s HAYKOBMX MOTJSAAIB HA CTPYKTYpY Ta  3MICT

KPUMIHATICTUYHOT XapaKTEPUCTUKHU JO3BOJISIE JI0 11 €JIEMEHTIB BIAHECTHU TaKi:
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1. Crnoci0 31mo4uny (KU BKIIOYa€e A0 ce0e Crocid mpuroTyBaHHs, crocio

BUMHEHHS Ta CIOCIO MPUXOBYBAHHS 3JI0YMHY);

2. [IpenmeT 31104YMHHOTO MOCATAHHS;

3. Micue, yac Ta 0OOCTaHOBKAa BYMHEHHSA 3J0YMHY (YMOBU BYWHEHHS
3JI0YUHY);

4. 3HapsAaas Ta 3ac00M BUMHEHHS 3JI0YMHY;

5. Oco06a 3710YMHIIA;

6. Oco6a notepriyioro (KEPTBU);

7. Cainu 3mounHy (THUIIOBA CJI1I0BI KapTHHA 3J104KHY) [4, ¢. 181-182].

[Toromxyrounch 3 OCHOBHUMH BUII[E3a3HAYCHUMHU €JIeMEHTaMHU

KPUMIHATICTUYHOI XapaKTePUCTUKH HEOOXITHO 3a3HAYUTH,IIO0 CTPYKTypa Ta 3MICT
KPUMIHATICTUYHOI XapaKTCPUCTUKU HE € KOHCTAHTHOIO Ta MOXE JIONIOBHIOBATHCS
IHITAMU eJIEMCHTaMHU.

Taxk, ipu hopmMyBaHHI JEIKUX METOJIUK PO3CITIIYBaHHS OKPEMUX BUIIB 3JI0UYHHIB
BUCHI-KPUMIHAJICTA BKJIOYAIOTh B CTPYKTYPYy Ta 3MICT KPUMIHATICTUYHOL
XapaKTepUCTUKH 1HIII €IEMEHTH, SIKl HE BXOASATh /10 CKIIAy 3arajbHOBU3HAHUX.

SckpaBum npukiIagoMm Mmoxe ciayryBatu pooora K.O. CnaceHko, sika CTOCY€eThCs
PO3pOOKH METOMKHU PO3CIIyBaHHS TOPYIICHHS MPAaBUI OC3MEKH IiT YaC BUKOHAHHS
poOIT 3 TMIABHMINCHOK HEOe3MeKkow. 3a3HaueHWH BUYCHHH BKIIOYUB 0 CKJIATy
KPUMIHATICTUIHOT XapaKTEPUCTHUKH, K CAaMOCTIHHUN €JIEMEHT, HACTIAKUA MOPYIICHHS
mpaBwI 0€3MeKU BUKOHAHHS pOOIT, OOTPYHTYBABIIH 11€ TUM, IIIO «...I[€ 3yMOBJICHO came
MartepiallbHAM CKJ1agom» BianoBiaHoi cratti KK Ykpainum [6, c. 9].

Ak gitko cBimuuTh aucno3uilig cT.258 KK Vikpainu TepopuCTHYHUN aKT
PO3MIISIAAETHCS SIK ... 3aCTOCYBaHH 30p0i, BAMHEHHSI BUOYXY, MIANAITY UM THIIUX J1H,
SIK1 CTBOPIOBAJIN HEOE3MEKY IS )KUTTS YH 370POB'S JIFOAUHU a00 3aroIisTHHS 3HAYHO1
MAaiHOBOI IIKOJIM YM HACTAHHS 1HIIUX TSHKKUX HACIIJIKIB, SIKIO Taki Jii OyJu BUMHEHI
3 METOI0 TIOPYIIEHHS TPOMAAChKOI Oe3MeKkH, 3ajsKyBaHHS HACEICHHS, MPOBOKAIIil
BOEHHOTO KOH(IIKTY, MDKHApPOJHOIO YCKJIaJHEHHS, abd0 3 METOK BIUIMBY Ha

MPUUHATTS PIIEHb Y1 BUMHEHHS! 200 HE BUMHEHHSI JIId OpraHaMu JIep>KaBHOI BIaJu Yu
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OpraHaM MICIIEBOTO CaMOBpSJIyBaHHs, CIY>KOOBUMH oOcoOaMH IIMX OpTaHiB,
o0'eTHAaHHSAMU TPOMAJSH, IOPUIUYHUMHU 0COOAMH, MIKHAPOJHUMHU OpraHI3allisiMHu,
a00 MPUBEPHEHHS yBaru rpOMaICbKOCTI 10 MEBHUX MOTITUYHUX, PEITTIHUX YU 1HIIUX
MOTJISIZIIB BUHHOTO (TEPOPHUCTA), a TAKOXK MOrP03a BUMHEHHS 3a3HAYEHUX N1 3 TIEIO
camoro MeToro [5, ¢. 155-156].

Binnosinno no 3akony Ykpainu «IIpo 60poTeOy 3 Tepopu3MOM» OCTaHHIH
PO3IJIAIAETHCS SIK «...CYCHUIBHO HeOe3MeyHa AisUIbHICTb, fKa MOJSArae y CBiIoMOMY,
IIECTIPSIMOBAHOMY 3aCTOCYBaHHI HACWJIBCTBA IIISXOM 3aXOIUICHHS 3apydYHUKIB,
nijananiB, YyOUBCTB, TOPTYP, 3aJI5IKyBaHHS HACEJICHHS Ta OPTaHiB BiIaau a00 BUMHEHHS
IHIIUX TIOCATaHb HAa XHUTTA YU 3JI0pOB'S Hi B YOMY HE BUHHUX JIFOJel ab0 MOTpo3u
BYMHCHHS 3JIOYMHHUX il 3 METOIO TOCSITHEHHS 3JIOYMHHUX ILICH.

SIK 4iTKO CTIOCTEPIraeThesl 3 MOJI0KEHB JUCIIO3HUINIT 3a3HAYEHOT CTATTI Ta 3aKOH1
VYkpainu «IlIpo 60poTh0y 3 TEpOpU3MOM» MeTa € TOJIOBHOIO 1ICHTH(IKYIOUOIO
O3HAKOIO JJAHOTO BUAY 3JI0UMHY, KU TaAKOXK Ma€ MaTepiaIbHUM CKIIa/I.

3 TOYKU 30py 3araJIbHUX MOJI0KEHb TICUXOJIOT1T TOHITTS «METay» PO3IJISIIA€ThCS
B JEKUIBKOX ACTIEKTaX.

3 omHOrO OOKY SIK YCBIIOMJIEHUM 00Opa3 pe3ynbTaTy, o nepeadadaerbes, Ha
JOCSTHEHHS SKOro crhpsMoBaHa mdis. DopMyBaHHS METH IIPOTIKa€ BHACTIIOK
YCBIIOMJICHHS MOTHBIB, KOJU CTa€ 3pO3yMUIMM, IO CaMe 3aJ0BOJIbHUTh BUHHUKIY
notpe0y. Meta ¢opmyeTbess TOII, KOJMM O€3MOCepeaHs peaiizallii MOTHUBY
HEMOXKJIMBA. Y XOJ1 MIsIIBHOCTI JIFOJMHA BBECh Yac 31CTABIISIE 3 METOIO CBOi MOTOYHI
pe3yabTaTH, BHOCHTH TIOMPABKH JIO CBOIX AiH, AKIIO 11e HeoOximaHo [8, c. 623].

3 iHI10T HAYKOBOI TOYKHU 30py METa - MCUXOCOIliajgbHa SKICTh, 1[0 BUILIUBAE 3
MOYYTTS IHIMIATUBYU, 3aBASKH SKIM y JIIOAWHU TMOCTYIOBO 3pPOCTA€ 3/IaTHICTH JI0
[IJIECTIPSIMOBAHOI TOBEIIHKN. B MCHXO0MOTii MOHITTS METH BXXHMBAETHCS M B IHIIHAX
3HAYECHHSX:

1) dbopmanbHMiA ONTUC KIHIIEBUX CUTYaIlil, TOCATHEHHS SKHX NparHe Oy/b-sKa

CHCTEMa, 110 CAMOPETYIIOETHCS 1 PYHKITIOHYE;

14



Yopuuii I'.O. MoTuB Ta MeTa SIK CKJIal0Ba KPUMIHATICTUYHOT XapakKT. .. Ei
ISSN 2786-7811 Online. Poltava Law Review Ne2/2023 ELE

2) mnepenbaduyBaHMW KOPUCHUW pe3ynbTaT, IO BHU3HAYA€ LUIICHICTD 1
CIPSIMOBAHICTh MOBEJIIHKU OpraHizmy [9, c. 247].

VsBneHHs Tpo MeTy SK Npo KOpPUCHUM TnependadyyBaHUl pe3yibTaT
BUKOPUCTOBYEThCSI ~ MpU  aHali3l  OloJoriyHOi  mepemicTopii  BUHMKHEHHS
YCBIIOMJIIOBAHOT METH 1 AOCHIIHKEHH1 MCUXO0(}I310JIOrTYHUX MEXaHI3MIB Peryssiii
LIJIECOPSIMOBAHUX MOBEAIHKOBUX aKTiB. [IOHATTS Mpo METY SIK MPO YCBIJOMIIIOBAaHUI
o0pa3 mependauyyBaHOTO pE3yabTaTy 3aCTOCOBYEThCS TMPU BUBYCHHI JOBUTBHHX
HaBMUCHUX [1H, SIKI SIBJISIIOTH COOOI0 CEUM(IUHY PUCY JIOJACHKOI AisIbHOCTI. UYum
CKJIQJHIIIO € MOCTaBJ€HAa METa, TUM TPUBATIIIHUNA NUIAX NOTPIOHO MPOUTH I i
3MiCHEHHS. TOMy JOCSTHEHHS BEJIMKUX IUICH TPUITYCKAae€ TPOTHO3YBaHHS 1
IUTaHYBaHHS AisuTbHOCTI. ImaHyBaHHS TPUIyCKAa€ BHCYBAaHHS sK KIiHIIEBOI, TakK i
npoMiKHUX Iied. Po3pobiena cucrema 1iijieit 1 3aco0iB nependadae CrpsSMOBaHY
3MiHYy 00'€KTIB 1 caMoi AisIbHOCTI. MeTa 3aja€ 1ito, i 3a0e31euye JOCATHEHHS METH.
XapakTepu3ylouu MeTy, MOKHa oxapakrepuszyBatu pAito. Ll Hang3BuvaitHO
PI3HOMaHITHI, a TOJIOBHE - pi3HOMAacIITaOH1. Benuki 11111 po34IeHOBYIOTBCS Ha OLIBII
IpiOHI, Ti, Y CBOI YEPryMOXYTh ApOOWTHCSA Aami. BiamoBimHo, Benuka i €
MTOCJTITOBHICTIO JT1¥ OLIBII HU3BKOTO MOPSIAKY 3 IEPEX0/IaMH Ha Pi3HI piBHI iEpapX1qHOT
cucremu fii [9, c. 247].

3HavHy yBary HEOOX1HO MPUIUTUTH JTOCTIIHKECHHIO MMOHATTS «METa B CHCTEMI il
YTBOPEHHS» SIK TPOIEC MOPOHKEHHS HOBHUX IUJICH Yy MISUTBHOCTI JIFOAWHHU, OJUH 13
MposiBIB MHUCIEHHS. byBae 1 MHUMOBUIBHUM, 1 JOBUIBHUM; XapaKTepU3Y€EThCS
TUMYACOBOIO AuHaMikor. OcHOBa (OpMyBaHHS METH B JIOJUHU - ii MpPEeIMETHO-
MarepiaibHa, TPYa0Ba AiSUTHHICTh, CHIPSIMOBAaHA HA TIEPETBOPEHHS OTOUYCHHS.

Sk pinmoreneTnuHI meperyMOBH BUHUKHEHHS YCBITOMITFOBAHUX ITIJIEH Y JIFOAMHU
BUCTYNAIOTH JB1 (popmu nepenOadeHHs B KUTTENISIIBHOCTI TBAPHUH:

1) mnepembadeHHS KOPUCHOTO pe3yibTaTy - OakaHOTO MailOyTHBOTO,
JOCSITHEHHS SIKOTO JIa€ MPSIMUIN MPUCTOCYBAIbHUM €(EeKT;

2) mepenbaueHHS 3ac001B, BHUKOPHUCTAHHS SKHUX TPHUBEAEC A0 JOCSITHEHHS

KOPUCHOI'O pe3yJbTaTy (BUHUKA€E HAa BIIHOCHO BUCOKUX PIBHSX €BOJIIOLIIT).
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B ontorenesi ¢opmyBaHHS METH HJe B HampsSMKY BiJ MOCTAHOBKHM METH M
YTBOPEHHS HaMIpIB y CIIUIbHIN A1SUIBHOCTI 3 IHIIMMHU JIFOJbMH — JI0 TOCTAHOBKU METH
nepes; co60r0. Y GyHKIIOHATbHOMY BIIHOIIEHH] B J1i BUAUISIIOTh HACTYIIHI IPOLIECH:

1) yTBOpeHHs1 MeTH;

2) BUKOHAHHS 1ii;

3) emoriiiHa 1 KOTHITMBHA (Ii3HABaJIbHA) OI[IHKA XOAY BUKOHaHHS Aii Ta ii
ocraToyHoro pe3ynpTaTy. OOpa3 pesynpraTy, IO TMependavyaeTscs, 3100yBae
CHOHYKAJIbHY CUJIy, CTa€ METO0, MOYMHAE CIPSMOBYBATH [0 1 BU3HA4YaTH BHUOIp
MOJKJIUBUX CIIOCOOIB 3IMCHEHHSI, JIUIIC TOB'SI3yIOYHCh 3 TEBHUM MOTHBOM a0o
CHUCTEMOIO MOTHUBIB. YTBOpPEHHs a00 BUHMKHEHHS METH — IICHTPaJbHUN MOMEHT Y
X071 BUKOHAHHS 1111 1 TOJIOBHUN MeXaH13M (JOPMYyBaHHS HOBUX JIIH.

[Tcuxodizionoriuna oCHOBa METH — 3aKOJIOBaHUM y MO3KYy 00pa3 OakaHOTo
MalOyTHBOTO, aKUENTOp PE3YNbTATIB ii, AKUN peryitoe nporpamy ¢i3i0J0T14HOT
peamizamii aii 3a JOMOMOTOI TiepeAdadyBaHUX KOMAaHJ, IO CAHKIIOHYIOTh
(1HhOPMYIOTH TIPO BIJMOBIIHICTH HOCIATHYTOT'O PEe3ysbTaTy HEOOX1MHOMY). IcHYE psn
MEXaHI3MIB YTBOPEHHS METH:

1) mepeTBOpEeHHS OTPUMAHOT BUMOTH B IHIWBIIyalbHY METY;

2) BUOIp OJIHI€T 3 HASBHUX BUMOT;

3) nmepeTBOpPEHHS] MOTHBIB Y MOTHUBH-IILJII TIPH IXHROMY YCBIJOMJICHHI;

4) mepeTBOPECHHS MOOIYHUX PE3YyJbTATIB Jii B METY;

5) mepeTBOpEHHs HEYCBIJOMIICHUX TIepe10ayeHb y METY;

6) BUJIUICHHS TIPOMIKHUX ITLICH;

7) mepexia Big IiIeH MonepeaHix 10 OCTaTOYHOT;

8) YyTBOpEHHS iepapXii 1 9aCOBOT MOCIIIOBHOCTI IICH.

3 TOYKM 30py 3arajJbHUX TOJIOKEHb TIICHXOJIOT1i HABMHCHI KpPUMiHAJbHI
MIPABOTIOPYIICHHS PO3TIISAIAI0THCS SIK CKIIQAHUIA BOJTBLOBUH aKT, JIJISl IKOTO XapaKTepHE
Te, mo 1ii (y pO3yMiHHI KpUMIHaIBHOI ii) Tepeaye BpaxyBaHHS HACITIJKIB,

YCB1IOMJICHHSI MOTHUBIB, PUUHSTTS PIIIEHHS TOLIO.
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BonpoBi A1i 3M1HCHIOIOTHCS BIAMOBIIHO A0 MEBHUX MOTHBIB. MOTUB (Bij JIaT.
Movere — HamaBaTH pyxXy, IITOBXaTH) — MCHXIYHE IMEPEKUBAHHSA, IO CIIOHYKA€E 1
BU3HA€ BUOIP JIOAMHOIO CUCTeMH Jild [7, ¢. 42-43].

VY cBOEMY PO3BHTKY MOTHBH MPOXOJAThH MEBHI eTamu: 1.MOTAT — SIK BHXITHUH
MOMEHT y PO3BUTKY MOTHBALIi BOJI1);2. IparHeHHd — TOOTO HE3aJ0BOJIeHA MOoTpeda
MOYMHAE YCBIIOMIIIOBATUCS Y BUTJISAI1 HE3PO3yMIIOr0 MPArHEHHS 0 IEBHOT0 00’ €KTa;
3. OaxxkaHHS — UITKO BHU3HAYCHHS YSBJICHHS MCTH, Oa)XaHHS HAJICKUTh JIO
MalOyTHBOTO; 4. XOTIHHS — KOJIM JIO YSABJICHHS METH NMPHUEIHYETHCS YSIBICHHS 1 TIPO
3aco0u i1 JOCATHEHHs; 5.«00poThOa» MOTHBIB — SIKMH PO3IVISAAETHCSA SK CTaH
BHYTPIIIHBOTO KOJIMBAHHS SIKMH 3aBEPINYETHCS TEPEMOTOI0 SIKOTO-HEOYIb OJHOTO
OaxkaHHsS. Y «00pOTHOM» MOTHUBIB 3IIITOBXYIOTHCS «TPeday, « HE XOUY», «XOUEThCS»,
« HE CITiay, «0yTH uu He OyTn» [7, ¢. 42-43].

OTxe, KpUMIHAIICTUYHY XapaKTEPUCTUKY TEPOPU3MY HEOOXITHO pO3IIISIIaTH
aK 1HGOpMaIlIiHy MOJeNb, B SKiM BiOyBarOThCS SKICHO-KUIBKICHI TMOKa3HUKHU
PETPOCTIEKTUBHO1 CIPSMOBAHOCTI MPO THUIIOBI O3HAKH (CIOCI0O BUMHEHHS, TUIIOBA
CHTIIOB1 KapTHUHA, 0c00a 3JI0YMHIISA, 0c00a IMOTEPILIOro), sIKl MpUTaMaHH1 TEPOPU3MY, i
crieniudigdi (MeTa Ta MOTHB BYMHEHHS ), KOTPI JIO3BOJISIOTh HOTO BIIOKPEMHUTH HOTO
B/l IHIIIUX BUIIB 3JI0YHHIB.

BucHoBku Ta npono3uuii. KppuMinaricTuaHa XapaKTepuCTHKA TEPOPU3MY Ta il
€JIEeMEHTH CTAHOBJIATH TEBHY CHUCTEMY Ta pO3INIANAIOTECS B 1X KOPEJSIIAHINA
3anmexHocTi. KoXHUIT eleMeHT CHCTeMH BIUIMBa€ Ha BHCYHEHHS Ta TIEPEBIPKY
BEpCiii,BU3HAYCHHS HAIPSMKIB PO3CIiAYBaHHS TEPOPU3MY Ta (HOPMYBaHHS MEBHOTO
AITOPUTMY CYKYITHOCTI IIEBHUX Jii, MPOTrHO3YBaHHS MOKJIMBHX BapiaHTIB JIOKa30BOi
[MOBEIIHKHN 3JIOYMHIIS.

JIITEPATYPA

1. BonoGyes. A.D.IlpobreMrn METOAMKH PO3CIiTyBaHHS PO3KpagaHHS
MaiiHa B cepi mignpueMHHITBA. XapKiB: Bua-sBo YH-Ty BHyTp. Cmipas, 2000. 208c.

2. Kypasens B.A. 3aranpHa Teopiss KpUMIHATICTUKHU:IEHE3a Ta CyYaCHUM

ctan: MoHorpadis. Xapkis: [IpaBo, 2021. 447c.

M



Yopuuii I.O. MoTuB Ta MeTa K CKJIaI0Ba KPUMIHATICTUYHOT XapaKT...

ISSN 2786-7811 Online. Poltava Law Review Ne2/2023 e

3. Meniteko B.IO., XKypasens B.A., Konoanosa B.O. Kpuminamictuka:
niapy4yHuK: y 271. / 3a pen.. B.YO. eniteka. Xapkis: [Ipaso, 2019. 328c.

4. lyp b.B. Teoperuuni ocHOBM (OpMyBaHHS Ta 3aCTOCYBaHHS
KPUMIHAJICTUYHUX MeToAuK. MoHorpadis. Xapkis ropuauyunuii, 2010. 319c.

S. Kpuminanenuii kogeke Ykpainu. Xapkis. [IpaBo. 290c.

6. Cnacenxo K.O. Meronuka po3ciilyBaHHsl HOPYILIEHHS MPaBU O0€3MeKu
1171 Yac BUKOHAHHS pOOIT 3 MiJIBUIIICHOO HeOe3nekoro. apToped. auc. XapkiB. Bua-Bo
IIpaBo. 2016. 28c.

7. [emiteko B.1O., Konosanora B.O. KOpuanuna ncuxomnoris: miapyqHuK.
Xapkis: [Ipaso, 2019. 288c.

8. [TIpoxonenko 1.®. Tlcuxomoris. IligpydyHuUK [ CTYACHTIB BHUIIUX
HaBUYaJbHUX 3aKjajiB. XapkiB. Buga-Bo «®omioy». 2012. 863c.

Q. [Marap B. Cy4acuuii TmyMauyHui ICUXOJIOTIYHUHN CIOBHUK. XapKiB. Bun-
BO «IIpamop» 2007. 639c.

10.  TIIpo 6opotrdy 3 Tepopuzmom: 3akoH Ykpainu Bix 20 6epesns 2003 poky
Ne 638-1V. Bioomocmi Bepxoenoi Paou Yxkpainu. 2003. Ne 25. Ct.180.

118



[eBunk O.C. [IpoGiieMHi aCIEKTH MPOBEACHHS 3aX0/IIB MMOJATKOBOTO KOHTP. .. Ei
ISSN 2786-7811 Online. Poltava Law Review Ne2/2023 ) e L

DOI: 10.21564/2786-7811.2.297375

HHPOBJIEMHI ACIIEKTH ITPOBEJIEHHS 3AXO/11B
HOJATKOBOI'O KOHTPOJIIO

IleBuyuk Ouexkcanap CepriiioBuy,
3aCTYNHUK JUPEKTOpa 3 HAaBYAIbHO1 Ta HAYKOBOI poOOTH,
JOLIEHT KadepH HUBUIBHOTO, TOCTIOAAPCHKOTO 1 (PIHAHCOBOTO IpaBa
[TonTaBchbKUii FOPUIUIHUIN THCTUTYT
HarionanbHOro 10puinyHOrO yHIBEpCcUTETY iMeH1 SIpocnaBa Myaporo

ORCID: 0000-0001-5459-0972
e-mail: a.s.shevchik@ukr.net

AHoTauis. B crarTti, Ha MiJicTaBl HAYKOBUX HaNpaIlfoBaHb, aHAJ13y YHNHHOTO
3aKOHOJIaBCTBA Ta CYAOBOI NMPAKTUKH, OYJIO JOCITIDKEHO Ta BUCBITICHO MPOOJIEeMHU
OB’ s13aH1 13 30MpaHHSAM, BUKOPUCTAHHSAM Ta JOCIHIIKEHHSAM JOKa3iB MPH PO3TIIsIi
CyJaMd CIpaB MI0JI0 TaK 3BaHUX IMOJATKOBUX KpPUMIHAJIBHUX MPaBOMOPYILIEHbD.
KoHcraToBaHo, 1110 MUTaHHS 0COOIMBOCTEN 30MpPaHHSI, JOCTIKEHHS Ta BUKOPUCTAHHS
JI0Ka3iB B TAKOMY CHEIU(DIIHOMY KPUMIHATBHOMY MTPaBOIOPYIICHH] SIK YXWUJICHHS Bij
CIUIaTH TIOJATKiB, 300piB (OOOB’SI3KOBUX ILIATEXKIB) € aKTyaJdbHHUM 11 HayKOBHX
MOIIYKiB, OCKUIBKM  Ma€ psjJ SK TCOPETUYHHUX TaK 1 MPAKTUYHUX MPOOJIeM Ta
IIPOTaJIKH, 110 B TMEPIINY Yepry OB’ sI3aH0 3 CHenU(iKO MOJATKOBUX KPUMIHAIBHUX
MPaBOMOPYIIEHb, TaK 1 3 HEIOCKOHAIICTIO 3aKOHOAaBCTBA. Jloka3u mpu po3CililyBaHH1
Ta TPUTATHEHHI 1O BIAMOBIAATBHOCTI 3a TOJATKOBI KPUMIHAIBHO KapaHi
MPaBOMOPYIICHHS MalOTh CBOIO crieln(iky Ta 0co6imuBoCTI. JlocynoBe po3ciiayBaHHs
Ta CYAOBHH pO3TIIAN KPUMIHATBHUX MPOBAKEHb MO0 YXWICHHS BiJl CIUIATH
MOMATKIB  XapaKTepHU3yIOThCA OaraThMa OCOONHMBOCTAMH, IO OOYMOBIICHO
cnenu(iko MPaBOBUX KOHCTPYKIINA CKJIAAIB KPUMIHAIBHUX MPABOMOPYIIEHb. Y
3B'SI3KY 3 IIUM JOCHTh YacCTO MAa€ MiCIle HEOJHO3HAYHICTh CYIOBOI MPAKTUKH 3 IIi€T
Kateropii cmpaB. BpaxoByloouW HEIOCKOHANICTh, HEY3TOKEHICTh BITUU3HSIHOTO

MOJAATKOBOr'0, KPUMIHAJIBHOTO Ta KPUMIHAJIBHOTO MPOIECYATbHOTO 3aKOHOABCTBA 1
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HE JIOCUTh BUCOKY KOMIIETEHIIII0 PABOOXOPOHHUX Ta CYJI0BUX OPIraHiB ICHYIOTh YacTI
MOPYIICHHS MpaB IUIATHUKIB TOJATKIB B KPUMIHAJIBHOMY CYJOYMHCTBI MpHU
MPUTSATHEHHI 70 BIAMOBIIAIBHOCTI BUHHUX OCi0. ABTOPOM I'PYHTOBHO JOCIIIKEHO
0COOJIMBOCT1 BHUJIIB JTOKA31B, sIKI HAWYACTIIIE BUKOPUCTOBYIOTHCS MPHU PO3CIITyBaHH1
Ta NPUTATHEHHI /10 BIANOBIJAIbHOCTI 3a BUMHEHHS IMOAATKOBUX MPABOIOPYILIEHb
(moxa3aHHs CBIJKIB, TIOKYMEHTH, BUCHOBKH €KCIEPTiB). PO3risiHyTO IpaBOBY NpUpPOIY
aKTy TOJIATKOBOI MEpEeBIpKM Ta JOCHIIHPKEHO OCOOJMBOCTI BUKOPUCTAHHS aKTy
MOJIATKOBOI MEPEBIPKU SIK OJAHOTO 3 (YHAAMEHTAIBHUX JIOKa31B Y KPUMIHAIBHOMY
NPOBAJKEHHI 100 MOJATKOBUX KPUMIHAJIBHUX MpaBonopyuieHb. OOrpyHTOBaHO
HE3aKOHHICTh NPHU3HAYEHHS IMOJATKOBOI TMEPEBIPKM B pPaMKax KPUMIHAIBLHOTO
IPOBAJIKEHHSI.

KuarouoBi cioBa: 3axoau MoaaTkoBOrO KOHTPOJIIO, TOJATKOBI MEPEBIPKH,
MOJIATKOB1 MEpPEeBIPKM B paMKax KPUMIHAIBHOTO TMPOBAJKEHHS, aKT MOJATKOBOi

NEPEBIPKU SIK JI0Ka3 Y KpUMIHATIBHOMY MPOBAKEHHI.

PROBLEM ASPECTS OF CONDUCT OF TAX CONTROL
MEASURES

Oleksandr S. Shevchyk,
Deputy Director of the Poltava Law Institute of Educational and Scientific
Work, Associated Professor at the Department Civil, Commercial and Financial Law
Poltava Law Institute of the Yaroslav Mudryi National Law University

ORCID: 0000-0001-5459-0972
e-mail: a.s.shevchik@ukr.net

Summary. The article examines and highlights the problems associated with
the collection, use and study of evidence in the consideration by courts of cases on the
so-called tax criminal offenses on the basis of scientific developments, analysis of
current legislation and judicial practice. The author concludes that the issue of
peculiarities of collection, examination and use of evidence in such a specific criminal

offense as tax evasion, fees (mandatory payments) is relevant for scientific research,
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since it has a number of both theoretical and practical problems and gaps, which is
primarily associated with the specifics of tax criminal offenses, and with the
imperfection of legislation. Evidence has its own specifics and peculiarities in the
investigation and prosecution of tax criminal offenses. Pre-trial investigation and trial
of criminal proceedings on tax evasion are characterized by many peculiarities, which
Is due to the specifics of legal constructions of criminal offenses. There is ambiguity
of judicial practice in this category of cases because of this. Taking into account the
imperfection, inconsistency of the domestic tax, criminal and criminal procedural
legislation and the insufficiently high competence of law enforcement and judicial
authorities, there are frequent violations of taxpayers' rights in criminal proceedings
when bringing guilty persons to justice. The author thoroughly investigates the
features of the types of evidence that are most often used in the investigation and
prosecution for tax offenses (testimony of witnesses, documents, expert opinions). The
legal nature of the tax audit report is considered and the peculiarities of the use of the
tax audit report as one of the fundamental evidence in criminal proceedings on tax
criminal offenses are studied. The illegality of appointment of tax audit within the
framework of criminal proceedings has been substantiated.

Keywords: tax control measures, tax audits, tax audits within criminal

proceedings, tax audit report as evidence in criminal proceedings.

IMocTtanoBka npodaemu. Jlume 6mu3pko 10 % KpUMiHATBHUX TPOBAJKEHB,
Bimkputux 3a cT. 212 KpuminanpHoro xoxmekcy VYkpainum (mami - KK
VYkpainn) HagxoAsTh 10 Ccydy 3 o0OBuHyBaibHUM BupokoMm [l; 2]. Ha cran
po3ciimyBaHHS 1Ii€l Kareropii 3JI0YMHIB CYTTEBO BIUIMBAIOTh HECTAOUIBHICTD
3aKOHOJIABCTBA, SIKE PETYIIOE cepy OMoIaTKyBaHHs, HEJOCKOHATICTh HOPM YHHHOTO
KpuminanesHoro mporecyanbHoro koaekcy VYkpainum (mami - KIIK  VYkpainn),
BIJICYTHICTh €TMHOT HAYKOBO PO3POOJIEHOT METOJIMKH iX PO3CIiAyBaHHS, MPEIMETHO-
rajqy3eBUX y3arajbHEHb CHIAY0i MPAKTHUKH 1 PO3POOKM Ha IX OCHOBI MPaKTHUYHHUX

peKOMEHaIiid IoA0 TMepeNiKy Ta 3MICTY JDKEpend, 3a JOMOMOIOK  SKHX
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BCTAHOBJIIOIOTHCS (DAKTUYHI JaH1 PO YXUJIEHHS BiJl CIUIATHU MOJATKIB, 300piB, IHIINX
000B’SI3KOBUX TJIATEXKIB.

Taka cuTyamiss A0JATKOBO MIATBEPIKYE AaKTYaJIbHICTh JIOCHIIKEHHS
0COOJMBOCTEN PO3CIilyBaHHS 3JI0unHY, iepeadoadeHoro cr. 212 KK Ykpainu, a came
ocoOnMuBOCTEl 30MpaHHS Ta BUKOPUCTAHHS JIOKa3iB, SIKI € OJHUM 3 OCHOBHHX
THCTPYMEHTIB JIJIsl pealtizalii 3aB1aHb KPUMIHAIBHOTO CYJJOUYMHCTBA.

Cran onpamiBaHHA 00OpaHoOl NPoOJEeMATHKH, aHAJII3 OCTAHHIX
nyoaikaniii Ta gocaigkenb. Oco0IUBOCTI 30UpaHHs Ta BUKOPUCTAHHS JJOKA31B Yy Tak
3BaHUX MOJATKOBUX 3JIOYMHAX JIOCHIIKYBAJIUCS BITUM3HIHUMU HAYKOBIISIMH, TAKUMHU
ak: Jlyouncekum A.S., Kapneeoro JI.M., KonoBanosoro B.€., Jlucuuenko B.K.,
Jlynuucekoro I[1.A., Muxaitnenko O.P., Muxeenko M.M., Hurpunoto I'.JI., Axkumuyxk
10. 10., Onnmyk H.FO. Tomio.

MeTtor0 cTaTtTi € BUCBITVIEHHS MpoOiieM 1 0coOJMBOCTE 30MpaHHS Ta
BUKOPUCTAHHS JJOKAa31B MO0 YXWICHHS BiJl CIUIATH MOJATKIB, 300PiB.

Buxiang ocHoBHOro Marepiany. Jlokasu B KpUMIHAJIBHOMY TIpoOlLECi,
BianoBimHO 10 cT. 84 KIIK VYkpainm nokazamu B KpUMIHAJIBHOMY IPOBAKEHHI €
dakTuyHi naHi, orpumani y nepeadbauenomy KIIK Yikpainu nopsiaxy, Ha micTaBi sIKUX
CIITUUM, MPOKYPOP, CIAITIUN CYyAasl 1 CyJl BCTAHOBIIOIOTh HASABHICTh UM BiJCYTHICTh
¢dakTiB Ta 00CTaBWH, IO MAlOTh 3HAYECHHS JJI KPUMIHAJIBHOTO TPOBAKCHHS Ta
HNIATaloTh J10Ka3yBaHHIO. [IporecyanbHUMM JKEpelnaMH JO0Ka3iB € IOKa3aHHS,
pPEYOBi1 TOKa3H, TOKYMEHTH, BACHOBKH eKcTepTiB [3].

Hapenenuii mepemik € BudepmHUM. Ha BCIX cTamisix TOCYIOBOTO CIIIJCTBA
mpolecyanbHl pkepena (HopMyroThCsi (YTBOPIOIOTHCSA) 3 MaTeplaibHUX JKEpel
(00’€KTIB KMBOi Ta HEXKUBOI MPHUPOJN) Y PE3yIbTaTi KPUMIHAIHLHO-TIPOIIECYATbHOT
TISTBHOCTI 0ci0, sIKIi MpOBaAATH Ji3HAHHS, CIIUMX YU TPOKypopa. B iHTepecax
KPUMIHAIBHOTO CY/IOYMHCTBA MOKYTh BHUKOPHUCTOBYBATHCS TUIbKM (DaKTHUHI JaHi
(moka3u), BCTAHOBJIEHI 3a JIOMIOMOTOI0 MPOLECYaATbHUX JKEpe. SKI0 TOBOPUTH TIPO
criocoOu 30MpaHHs JI0Ka3iB, TO 3aKkoHoAaBelb y yactuHi 2 ct. 93 KIIK Vkpainu

BU3HAYUB 3ac00M 30HMpaHHS J10Ka31B CTOPOHOK OOBUMHYBAUYCHHS, 10 SKUX BIJHECEHI:
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cmiaul (po3lIyKOB1) Ta HErJacHl ciiayl (po3LIyKoBi) [1i, BUTPEOYBaHHS peyei,
JOKYMEHTIB, BIIIOMOCTEM, BUCHOBKIB €KCIIEPTIB, BUCHOBKIB PEBI31i Ta aKTiB MEPEBIPOK
TOLLO.

Ha croronni B Teopii KpUMiHAIBHOTO MPOIIECY MOHATTAM «JI0Ka31» OMUCYIOTh
JOBOJII PI3HI HE TUIBKM 3 TMO3MIIT JIEKCUKH Cy4YacHO1 IOPUAMYHOIO MOBH, a M
MI3HABAJIBHO-CTATYCHUX  XApaKTEpPUCTUK  KaTeropii, 100 MawTb MiCLE B
KPUMIHAJIBHOMY TMPOBAKEHH1: OyJb-AKl (PaKTU4HI JaHl, 10 MalOTh 3HAYCHHS IS
KPUMIHAJIBHOTO MPOBAJKEHHS; BIIMOBIAHUNA HOCIH (JKEpesio) BIAOMOCTEN NPO HUX;
npolecyalibHy mpoueaypy Ta ¢opmy (cmoci®) i1 3akpimyieHHs B MaTepiajiax
KPUMIHAJIBHOTO TpOBaDKEHHs. llepenmiueHi eleMeHTH pO3TIsSAaloTh y TEBHOMY
B3a€MO3B’ 513Ky Ta €HOCTI.

JlilicHo, J1OKa3u - IIe¢ CHCTEMa B3aEMOIIOB’SI3aHUX, B3aEMOY3TOKEHUX
€JIEMEHTIB, sIKUMU € Taki: 1) daxtuyHi mani; 2) mkepena (QakTUYHUX TaHUX; 3)
criocoOM Ta MOPSAIOK 30MpaHHs, 3aKPIJICHHS ¥ MEpeBIpKH MUX (PAKTUYHUX JTaHHUX
(BimomMocTe# Tpo GakTH) 1 IX JKEpe.

Jlo Takoro BHUCHOBKY JOXOJIMMO, aHAJI3YIOUM MPaBO3aCTOCOBHY MPAKTUKY 1
KIIK Ykpainu, HOpMH SIKOTO BITHOCHO JOKa3iB JUINTH Ha TPU TPYIHU BIIMOBIIHO 0
€JIEMEHTIB YKa3aHO1 BUIIE CUCTEMH TOHSTTS JT0Ka31B.

[ToBHOIO Mipor0 BimoOpa)kae CYTHICHY IPaBOBY HPHUPOIY IOHATTS JOKa3iB
MojAeNb (TpakTyBaHHS), sKa BigoOpa)kae Taki OCHOBHI CTOpPOHH: iHGOpPMaIIHHY
(BimoMocTi), MaTepianbHy (TpolecyalibHl JKepena), Joriudy (¢dhakT, mi3HaHWN 3a
JIOTIOMOTOI0 BITOMOCTEM, 110 MICTATHCS B MEBHOMY JDKEpEIi, BiIpi30K 00’ €KTUBHOI
JificHocTi) Ta mporecyanbHy (TpolenypHy) (BU3HAUEHUN 3aKOHOM TMOPSIOK
OTPUMAaHHS BIAOMOCTEH Mpo (akTh W MOPSAOK iX 3aKpilIECHHS B MPOILECYalTbHHUX
mokepenax). Ha mamy aymky, 7 Takoi MOJiell HaOUIbIe MiAXOAUTh i1 Ha3Ba SK
cucteMHoi. KOHCTpyKITif0 Takoi MoJielli MOXXEMO 3HAaWTH W y BH3HAYEHHI MOHSITTS
T0Ka3iB, sike JaeThes B CT. 84 unaHOoTO KIIK Ykpainu.

Ha gymky BitTunsnsinoro BueHoro B.C. ['Mupka noka3 MokHa pO3TisiiaTy siK

CKJIaJIHy IOpUJIUYHY KOHCTPYKIIIIO, Y CHUCTEMI SIKOI BapTO BUJUIATU MI3HABAJIbHUM,
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iHpOopMaIliiiHUK 1 HOpMAaTUBHUN Ipymu eneMeHTiB. OfHakK, TyT BapTO 3ayBaKHUTH, 1110,
MOTO/KYIOUUCh 13 TaKUM MIAX0A0M, yBaxkaemo, 1o aymka B.C. I'mupka, siky BiH
JIeKJIapye Jajii B CBOii poOOTi, PO HEJOIUIBHICTh 30€PEKEHHS B 3aKOH1 «3araJIbHOT0)
MOHSATTS MpPOLIECYaTbHUX JO0Ka3iB, TaK caMoO SIK 1 B HbOMY BHYEPIIHOTO MEPENIKY iX
BU/IIB, € IOCUTh CYMHIBHOIO. APr'yMEHTOM Ha KOPUCTh TaKOi BIIMOBU BKa3aHUMN aBTOP
yBa)ka€ BIACYTHICTh MPAKTHYHOI Ta HAyKOBOI NOTPEOM B LIbOMY il IPOMOHYE Kpalle
3adiKCyBaTH y MPaBOBUX HOpMax KPUTEPii HEIOMYCTUMOCTI JOKa3iB 1 BHU3HAUUTH
3p03yMUTl POLIEypU BUPILICHHS MUTaHb iX nonycky [4, c. 104-105]. Xoua BkazaHa
XapaKTepUCTHUKa JI0Ka3iB y KPUMIHAJIBHOMY MPOBAJKEHHI CTOCOBHO 3JIOYMHIB Y
MO/IATKOBIM cepi Mae ICTOTHE 3HAYCHHS

Opnak, Ha Hamy AYMKY, € JOLUIBHUM 3aKOHOJABYE periiaMeHTYBaHHs
HNOHSTTS JI0Ka31B (SK 13 HAYKOBUX, TaK 1 3 MPAKTUYHUX MIPKyBaHb), ¥ IHCTUTYT
JOMYCTUMOCT1 ~ JTOKa3iB (Moro TOHATTS, mpaBuia (Kputepii) TOMYyCTHUMOCTI,
IpoleCyaIbHUM MOPSAIOK BUPIIICHHS MUTAHHS PO BU3HAHHS JI0Ka31B TOMYCTUMUMU
9d HeJOMyCTUMHMH). Mokemo 3a3zHauutu, 110, aBTropu KIIK VYkpaimm 2012 p.
3aiHSAIM aHAJIOTIYHY TMO3HUIIIIO.

OTxe, 3arajgpbHe MOHATTS «J0Ka3» Ma€ OyTH IOPUIUYHOIO KOHCTPYKIII€IO, KA
BOMpae B coO0l T'OJIOBHI XapaKTEPUCTUKH 1 BUMOTH, BJIACTHUBI JOKa3y SK CHCTEMI
B3a€EMOTIOB’ I3aHUX  €JIEMEHTIB  (HAJIEeXKHICTh, JIOCTOBIPHICTH, JOIYCTUMICTh 1
JOCTaTHICTh JIJII CTBOPCHHS IIEBHOTO IIPOIECYaJbHOTO PIIMIEHHS YH BUPIMICHHS
KPUMIHAJIBHOTO MPOBAIKEHHS ), KOMIIJIEKC SIKHX 1 I03BOJISIE TOBOPUTHU PO J0KA3.

Buxonsun 3 cnemudikn Ta ocoOnmMBOCTEH CKIaAy JOCIHIKYBAaHOTO
KPUMIHAJIBHOTO  TPABOMOPYIICHHS, JOKa3aMd y  PO3CIiAyBaHHI  3JI0YHHIB,
nepenbauenux cr. 212 KK VYkpainu, € ¢aktuyHi gaHi nmpo yXWiIeHHS BiI CIUIaTH
MO/IaTKiB, 300piB, IHIMUX 000B’SI3KOBHUX TUIATEXKIB, 310paHi y MOPSAKY, BH3HAUYCHOMY
KIIK VYkpainmu, Ha miacTaBi SKUX JCTEKTHBH OpraHiB bropo ekoHOMidHOI Oe3mexu
Vkpainu (nami — BEb VYkpainu)), npokypop Ta CyJ BCTaHOBIIOIOTh HAsABHICTh YU
BIICYTHICTh CyCHUIBHO HEOE3MeuHoro MisiHHsA, nepeadayeHoro cr. 212 KK VYkpainu,

BUHYBATICTh UM HEBUHYBATICTh OCOOHM, sfKa HOTO BUMHMWIA, Ta 1HIINI OOCTaBHHH,
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[0 MAalOTh 3HAYEHHS JJI1 MPABUJIBLHOIO BUPIIICHHS CrpaBU. TakoX, JOKazamMu €
dbakTUUH1 AaHl NPO YXWICHHS BiJ CIUIaTH MOAATKIB, 300piB, 1HIINX O0OOB’SI3KOBHUX
IIaTeXK1B, 310paHi CIBPOOITHUKAMU ONEPATUBHUX IMIJIPO3ALTIB SIK OPTaHy Ji3HaHHA Yy
pe3ysIbTaTl MPOBEAEHHSI ONEPATUBHO-PO3LIYKOBUX 3aXO[IIB, SKIIO BOHU IEpEBipeHi
CHIBpOOITHUKOM ONEPATUBHOTO MIAPO3JLTY, KU MPOBAAUTH AI3HAHHS, JE€TEKTUBOM
BEbB VYkpainu uu cyaom y nopsaaky, nependaueHomy KIIK Vkpainu.

JlocynoBe po3ciigyBaHHS Ta CYAOBHH PO3IJIST KPUMIHAIBHUX MPOBAKEHb
I0JI0 YXWJICHHS BIJ] CIUIATH MOAATKIB XapaKTepHU3YIOThCsl OararbmMa O0COOJIMBOCTSIMH,
mo OoOyMOBJIEHO cheuu(iko0 MNPaBOBOi  KOHCTPYKIIi  CKJIany  3JI0YUHY,
nepeaodaderoro ct. 212 KK VYkpaiau. Y 3B'SI3Ky 3 IIUM JIOCUTh YacTO Ma€ MIiCIe
HEOJHO3HAYHICTh CYJI0OBOT PAKTUKU 3 ITI€T KaTeropii Cripas.

[lutanHs 1010 KpUMIHAIBHOT BIMOBIAAIBHOCTI 3a YXWJICHHS BiJl CIUIATH
MOJIaTKIB OCOOJMBOI aKTyalbHOCTI HaOyno micas npuiHatrtas B 2012 poui KIIK
VYkpaiau. Toai gyrmameHnTasbpHo Oyiio 3MiHEHO MPOIEAYPY MOYATKy KPUMIHATIBLHOTO
CHIJICTBA, B TOJOBHOMY IUISXOM BUKIIOYEHHS Takoi CTajli Mpolecy, K Jociigda
nepeBipka. Buxonsum 3 1bOro, HEJAOCTaTHS YPEryJIbOBaHICTh MEXaHI3MY IMOYATKY
JIOCYJIOBOTO PO3CIiAyBaHHS, B TOMY YHCII IIOJO 3JIOYMHIB 3 YXHWJICHHS BIJ CIUIATH
MOJIaTKIB, CTayIa (JaKTOPOM HEraTUBHOI pOOOTH MPABOOXOPOHHUX OPTaHiB.

Tak, momwupeHuM SBUINEM CTald BUIAIKH, KoM BimoMocTi 3a cr. 212 KK
VYkpaiau BHOCATBECS 10 €PJIP chmimuumu, a mi3HilIe — JIETEeKTUBAMHU HE Ha MiJACTaBi
aKTIB JIOKyMEHTAJIBHUX TEPEBIPOK, a Ha MiJACTaBl aHANITHYHHX JOBIOK, aHATI3IB 1
HaBITh PANOPTIB ONMEPATUBHUX CIIBPOOITHUKIB MOJATKOBOI MUTIIIi1, SIKI MICTSTh JIUIIIE
MeBHI HEOOIPYHTOBaHI MPHUIYIICHHS MIOA0 MOXMJIMBOTO YXHWICHHS BIiJ CIUIATH
IMOJATKIB.

3a3HaveHa AisUTbHICTh HETAaTHBHO BAOOPaKAETHCS B HEOOTPYHTOBAHOMY THCKY
Ha TUIATHUKIB TOJATKIB, NUISIXOM TMPOBEAEHHS OOIIyKiB, BHUIMOK (THMYaCOBOTO
JTOCTYITY JIO peueld 1 JOKYMEHTIB), TOIUTIB, TPOBEACHHS HETJIACHUX CIIIYMX Jii TOIIO,
110 BUKJIMKAE TIEBHUM PE30HAHC SIK cepe]l MPEeACTaBHUKIB 013HECY, TaK 1 B CyCHUILCTBI

3araJiIoM.
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Po3cnigyBaHHs KpUMIHQJIBHUX MPOBAXKEHb IIOJAO0 YXWICHHS BIJl CIUIATH
MOAATKIB Ma€ HU3KY OCOOJMUBOCTEH.

3nounH, nepeabavenuid cr. 212 KK Vkpainu, € cneuudiuHuM BUIOM
KPUMIHAJIbHUX TMPaBONOPYUIEHb 1 MOJIATa€ B YMHCHOMY YXWIEHH1 B CIUIaTH
MoAaTKiB, 300piB (00OB'A3KOBUX IIATEXKIB) Ta IHIINX BHECKIB, 10 BXOJATH JJO CUCTEMHU
OMOJIaTKyBaHHS, SKIIO TaKi JISTHHS IPU3BEIU 10 (PAaKTUUHOTO HEHAIXOI>KEHHS KOIIITIB
70 Or0JKETIB a00 JIep KaBHUX LUILOBUX (POH/IIB Y BU3HAYEHHUX PO3MIpaX.

Take yxusieHHs MOX€ 3IHCHIOBATHUCS PI3HUMHU CIOCOOAMU, MPUKIAIN SIKUX
HaBefeHO B M. 13 umnHHOI moctanoBu Ilnenymy BepxoBHoro Cyny YkpaiHu Bifj
08.10.2004 «IIpo nmesiki MUTaHHS 3aCTOCYBAaHHS 3aKOHOAABCTBA MPO BIJIMOBITAIBHICTD
3a YXWJICHHS BiJl CIIJIaTH TOJIaTKiB, 300piB, IHIINX 00O0B'I3KOBUX TIJIATEXKIBY — IIJIIXOM
HEMOoJaHHs JJOKYMEHTIB, TIOB'S3aHUX 3 OOYMCIICHHSM 1 CIIATOIO MOJATKiB, 300piB Ta
IHIINX 00OB'SI3KOBUX IJIATEXK1B, MPUXOBYBAHHS ¥ 3aHMKEHHS 00'€KTIB OMOAATKYBaHHS
Touio [5].

[Tpu pomy ct1. 212 KK Ykpainu € 61aHKEeTHOI HOPMOI, TOOTO mependadae
BCTAaHOBJICHHS (paKTy MOPYILIEHHS KOHKPETHOI caMe MOJAaTKOBOi HOPMH, BHACIIIOK
SKOTO CTaJlacsl HecIyIaTa MoJJaTKiB.

Cnigui oprasiB, 10 31HCHIOIOTh KOHTPOJb 3a JOJECPKAHHAM ITOJaTKOBOTO
3aKOHO/aBCTBA, BIAMOBIAHO 10 HOPM IPO MIACTIAHICTh, ycTaHOBIEHUX CT. 216 KIIK
VYkpaiau, 301HCHIOIOTH JOCYI0BE PO3CIIiIyBaHH 3JI0YMHIB, Iepe0auyeHux cT. cT. 204,
205, 205-1, 212, 212-1, 216, 218-1, 219 KK Vkpainu Bix 5 kBitHsa 2001 poxy [3].

JlerextrBu opraniB bEb Ykpainu CTHKalOThCS 3 HU3KOIO CEpHO3HHUX MPOOIeM
MPY BHSIBICHHI Ta PO3CIIiIyBaHHI IUX MOJATKOBUX 3JIOYHMHIB. Y 3B’S3Ky 3 IIUM, 3a
OIIHKaMH MPAKTHUYHUX MPAI[iBHHUKIB, I0OPE MATOTOBICHI OaraToeri3zoadi moaaTKOB1
3JI0YMHU MAlOTh Majio MEPCHEKTUB JOBEACHHS iX O CTail CyJIOBOT'O PO3TJIISY.

Tak, ogHMM 3 OCHOBHHX JpKepel iHdopMalii Ipo BYMHEHI II0JIaTKOBI
MOPYIICHHS € TPAIIBHUKH TOCIOAAPCHKO-KOMEPIIHIX YCTaHOB (TOCIOMApPCHKOT,
omepaiiiiHoi ciyxk0). JlokyMeHTH, sSKi MICTATh IHPOPMAII0 MOpPO MOAATKOBI

TpaHCakKIlii, MO)KHa TOALIMTHA Ha JB1 OCHOBHI Kateropii: 1) Ti, Kl BHIIY4arOTbCS Ii]1
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Jac BUPIMIEHHS MATAHHS PO MTOYATOK PO3CIiTyBaHHS, 30KpeMa, 3 MOMEHTY BHECEHHS
BIIOMOCTEH MPO KPUMIHAJIbHE MPABOMOPYILIEHHS 10 €IHMHOIO PEECTPy AOCYAOBHX
po3cainyBanb (mam -€PJ[P) (ct. 214 KIIK VYkpainu), 1 2) Ti, 010 MICTITh MEBHY
iH(OopMaIito PO MOAaTKOBI onepartii [6, ¢. 257-258].

[Ipu poschigyBaHHI TIOJATKOBUX 3JIOYMHIB BaXJIUBUM € OTPUMAaHHS
(30upaHHs) Aoka3iB Ta/ab0 mMepeBipKa BXXE OTPUMAHMX JOKa3iB y KOHKPETHOMY
KPUMIHAJIBLHOMY IMPOBA/KCHHI MIOAO MMiJ03PIOBAHOT0, OOBUHYBAYCHOTO B ITOBHOMY
0o0cs31; BCTAaHOBJICHHS CIIIBYYacHHUKIB, 301p JOKa3iB Mg iX OOBUHYBady€HHS;
3a0€3MeUeHHs] BIAIIKOAYBaHHA MaTepiaibHUX 30UTKIB, 3aMOJISTHUX 3JI0YHHOM,
MOKJIUBUX 3aXOJIB 3a0e3MeyeHHs] KpUMIHAIBHOTO MPOBAJKEHHS; 30ip 1Hbopmarlii
npo oco0y Migo3pIOBaHOTO, OOBHHYBAuC€HOr0, HEOOXITHOI JIi BUHECEHHS CYyJIOM
OOIpYHTOBAHOTO 1 CIpaBeaIuBOro BUpoKy. [Ipu po3ciigyBaHH1 OIaTKOBUX 37I0UYHHIB
CITUMM BUKOPHUCTOBYE BC1 HasBHI TakTHU4HI 3acobu. Pasom 3 TuM neski ciimui
(po3mrykoBi) Ail mpH pO3CiAyBaHHI 3JI0YMHIB y cdepi MOAATKOBOI MisLHOCTI
BIJIPI3HAIOTHCS CIEeNM(IKO0, 30KpeMa, IOIMUT, OTJISAM, JOCHIKEHHsS JTOKYMEHTIB,
MPOBEJICHHS eKkcriepTus [7, c. 94].

Buxonsuu 3 ananizy cynoBoi npaktuku [8-20] MokHa CTBEpIKYBaTH, PO TE,
10 HAUTIOIIUPEHIITMMHY BUAMH JOKa3iB, SIKi BUKOPHUCTOBYIOTHCS TP PO3CIiAyBaHHI
Ta MPUTITHEHHI JI0 BIMOBIIAJILHOCTI 32 BUMHEHHS 3JI0YMHY, MependadyeHoro ct. 212
KK Vkpainun € moka3zaHHs CBiIKiB (MpamiBHUKIB MiAIPUEMCTB, SKi (QIrypyroTh B
3MoYMHHUX MigHHSX 110 cT. 212 KK, kepiBHUKH, 3aCTYITHUKH, OyXTanTepa), JOKyMEHTH
(aKTH MOJATKOBOI MEPEBIPKH, aHATITUYHI BUCHOBKH, JOBIAKU TOJAaTKOBUX OPTaHiB,
(biHAHCOBO-TOCTIONAPCHKI Ta OyXraaTepchKi JOKYMEHTH), BHUCHOBKH EKCIEPTIB
(cynoBo-mo4YepKo3HaBYOI, EKOHOMIYHOI Ta OyxranTepchkoi excmeptusm). Ha
JOCIIHKeHHS Ta cenu@iKy MUX JOKa3iB B 3JI0YMHAX YXHWJICHHS BiJ CTUIaTH MOJATKIB,
300piB (000B’SI3KOBHX TUIATEKIB) Ta IPOOIEMaxX iX BUKOPUCTAHHS TOTPIOHO 3BEPHYTH
yBary OUTBIII JIETaIBHO.

SKio 3BEepHYTUCS A0 MIDKHApOAHOTO AOCBIAY TO TpPH PO3CHiIYyBaHHI Ta

JI0OKa3yBaHH1 MOJIATKOBUX 3JIOYMHIB B Himeuunni

12)



[Heuuk O.C. [IpobaeMHi acrieKTH MPOBEIEHHS 3aX0/IiB IOJJATKOBOTO KOHTP. .. Ei
ISSN 2786-7811 Online. Poltava Law Review Ne2/2023 i =

IUIsL TIPOBEJICHHS PO3CIiNyBaHHA (AKTIB YXWICHHsS BIJ CIUIATH TMOJATKIB MOXYThb

Oyt  aKTH  TOJATKOBUX YW  QyJUTOPCBKUX  TEPEBIpOK, BUCHOBKH
MicUeBHX (DIHAHCOBUX YIpaBiiHb, 3adBU TpOMajsH, iHGoOpmMalis, 10 OTpUMaHa
BiJ[ TIJIATHUX 1HbOpMaTOPIB. [lonatkoBa HOJIILIIS «Totida»
3000B’s13aHa KepyBaTUCS y CBOid JAISUIBHOCTI MPUHIUIIOM 3aKOHHOCTI, TOMY Y
BUIIAJIKy BUHUKHEHHS OOTPYHTOBAHOI i 03pH BYWHEHHS IOJATKOBOTO 3JIOYMHY
HEBIKIATHO TIPOBOJUTHCS  PO3CHIAYyBaHHSI. 3a pe3ydbTaTaMH  IPOBEIACHOTO
po3ciinyBaHHa chigyi mogaTkoBoi noiuii «lltoida» cknagatoTe ABa panopTH: OJUH
3 MMATaHb MOPYIICHHS MOJIaTKOBOIO 3aKOHOJ/JABCTBA, HIIHWHA 3 MUTaHb KPUMIHAIBHO-
npaBoBoi kBamidikalii ganoro nissaas [21, c. 191].

Sxo 3BEpTATH yBary Ha JOCBIJT CIIIA, TO B
cyk0a KpPUMIHAIBHUX PO3CIIAyBaHb y TIONATKOBIA cdepl IS TOBEICHHS Ta
PO3CITiTyBaHHS TIOJIATKOBHUX 3JIOYMHIB BUKOPUCTOBYE BUCHOBKH CiTy:KOW BHYTPIIIHIX
JI0OXOM1B, IOKYMEHTIB Ta BUCHOBKIB ayJIUTOPCHKUX TMEPEBIPOK, TOBIIOK 3 KPEIAUTHO-
O0aHKIBCBKMX Ta (DIHAHCOBUX YCTAHOB, 3BITH WIOJ0 MiJO3PUIMX TPaH3aKIIiH,
iHbopMaIlil0 OTpUMaHy NUITXOM IMPOBEACHHS CIIIUUX Aid, (iHAHCOBI, yCTaHOBYI
(peectpariitHi) JOKYMEHTH IJIaTHUKA moaaTky Tomo [21, ¢. 193].

OTxe, MmJICYMOBYIOYHM, MOXHa 3pOOMTH BHCHOBOK, IO JIOKa3W TIpH
pO3CIiayBaHHI Ta MPUTATHEHHI O BIAMOBINAILHOCTI 3a 3JI0YMH, Tepea0adyeHuid CT.
212 KK Ykpainu MaroTh CBOIO crieliiiky Ta 0COOJIMBOCTI.

JlocynoBe po3ciigyBaHHS Ta CYJOBUH PO3TIISA] KPUMIHAJIBHUX MPOBAKEHB
IIOJI0 YXUJICHHS BiJ CIJIATH MOJATKIB XapaKTepU3YIOThCsl OaraTbMa 0COOJIMBOCTSIMH,
mo OOyMOBIEHO cHenu(pIKO MPaBOBOI KOHCTPYKII  CKJIamay  3J04YUHY,
nependoavyeHoro cr. 212 KK Vkpainu. ¥V 3B'"I3Ky 3 UM JOCUTH 4acTO Mae€ MiCIe
HEOIHO3HAYHICTh CY/JOBOI MPAKTUKHU 3 I1i€i KaTeropii cnpas. Buxoasun 3 cnenudiku
Ta OCOOJMBOCTEH CKJIamy AOCTIIKYBAaHOTO KPUMIHAIBHOTO MPaBOTOPYIIICHHSI,
JI0Ka3aMH y PO3CIIiIyBaHHI 37I04nHIB, iepeadoadenux ct. 212 KK Ykpainu, € paktuuni
JlaHl MPO YXUJIEHHS BiJ CIUIaTH TOJATKIB, 300piB, 1HIIMX OOOB’S3KOBUX IIJIATEXKIB,

310pani y mopsaky, BusHaueHoMmy KIIK Vkpainm, Ha migcTaBi sSIKMX CIIBPOOITHHUK
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OMEpaTUBHOIO MiApo3auly, nerektuB opraHiB BEDB VYkpainu, nmpoxkypop Ta cyn
BCTAHOBJIIOIOTh HASBHICT 4YM BIACYTHICTb CYCHUIBHO HEOE3MEeYHOIo [ISHHA,
nependayenoro ct. 212 KK Ykpainu, BUHYBaTICTh Y4 HEBUHYBATICTh OCOOU, SIKa KOTO
BUMHMJIA, Ta 1HIII OOCTaBUMHM, 110 MAaIOTh 3HAYEHHS IS MPABWIHHOTO BUPIIICHHS
CITpaBHU.

Uunnuit KIIK VYkpainu (ct. 99 KIIK VYkpainu) BiZHOCHUTH JOKYMEHTU 0
caMOCTIHHMX JKepen noka3iB. BingnosinHo 1o cT. 99 KIIK Vkpainu 1. [JokymeHTOM €
CHelialbHO CTBOPEHUI 3 METOI0 30epexeHHs 1H(popMallli MaTepiaibHUM 00 €KT, SIKUN
MICTUTH 3a()iKCOBaH1 3a JOMOMOTOI MHUCHMOBUX 3HAKIB, 3BYKY, 300pa)K€HHS TOIIO
BIJOMOCT1, SIKI MOXYTb OYTH BHUKOPUCTaHI SK J0Ka3 (akTy 4yu OOCTaBHH, IO
BCTAHOBJTFOIOTHCS ITiJT YaC KPUMIHAJIBLHOTO NPOBaKEHHS. J0 TOKYMEHTIB, 32 YMOBH
HAsIBHOCT1 B HUX BIJIOMOCTEH, Mepe10aueHuX YaCTUHOIO MEPIIOIO II€T CTaTTl, MOXKYTh
Hanexxatu: 1) marepianu (GOTO3MOMKH, 3BYKO3alUCy, BIJEO3amuCy Ta IHII HOCIT
iHpopMalrii (y TOMY 4YHCHI €JIeKTPOHH1); 2) Marepiajd, OTPUMaHl BHACIIIOK
3MIMCHEHHS 1] YaC KPUMIHAJIBHOTO MPOBAKCHHS 3aXO0/(1B, TIepe0aueHuX YNHHUMHU
MDKHApOJHUMHU JOTOBOpaMH, 3rojly Ha OOOB’A3KOBICTH SIKMX HajgaHO BepxoBHOIO
Panoro Vkpainm; 3) cknaneHi B mopsaky, nepeadoadeHomy KIIK Ykpainu, npoTokosu
IpolecyaJbHUX Jid Ta JMOJATKH 10 HHUX, a TaKoX Hocii iHpopwmarii, Ha SKHX 3a
JIOTIOMOTOI0 TEXHIYHUX 3ac001B 3a(ikcoBaHO MpoIleCyaibHi Mii; 4) BACHOBKH pPeBi3ii
Ta aKTH TIEPEBIPOK.

JlocnimKeHHs Cy0BO1 MPAKTUKU PO3TISAY KpUMIHATBHUX CIIPAB, 32 O3HAKaMHU
3nmounHiB, mepenbadenux cT. 212 KK VYkpainu, mokazano, mo y 100 % cnopas
JIOKYMEHTH BUKOPUCTOBYIOTHCS Il BCTAHOBJICHHS (PaKTUYHUX JAHUX MPO YXUICHHS
BiJI CIUTaTH TOJATKIB, 300piB, 000B’I3KOBUX TuIaTexiB. Lle mM03BOMMIO HaM 3poOHTH
BHCHOBOK TIPO T€, M0 y 3a3HA4YeHil KaTeropii 3JI0YMHIB JOKYMEHTH € OCHOBHUM
JDKEpeTIoM JIOKa3iB. 3a BIFACYTHOCTI JOKYMEHTIB OyXTralTepChKOTO 1 MOJATKOBOTO
00JTiKy, 3BITHOCTI Ta HEMOXJIMBOCTI iX BiIHAUTH a00 BIJHOBUTH, BECTH MOBY IIPO
MPUTATHEHHS OCOOM /O KPUMIHAIBHOI BiAMOBIMAIBHOCTI 3a BUMHEHHS 3JI0YUHY,

nependoavyeHoro ct. 212 KK Vkpainu, Maibke HEMOXKIMBO. 3 METOI BCTAHOBJIECHHS
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J0Ka31B YXWUJIEHHS BiJ CIUIATH MOJATKIB, 300pIB, IHIIUX 000B’ I3KOBHUX IJIATEXKIB Yy 15X
MOPYIIHUKIB TOAATKOBOTO 3aKOHOJABCTBA, HISKUM IHIIUM JIKEPEIOM, 3 4YHUCIHA
TOMYCTUMUX JJISI BAKOPUCTAHHS Y KPUMIHAIEHOMY CYJIOYMHCTBI YKpaiHu, HE MOXKHA
3aMIHUTH IOKYMEHTH.

30kpema sl ToKa3yBaHHs 35104uHY, nependayeHoro ct. 212 KK VYkpainu
MalTh 3HAYCHHS JOKYMEHTH, SIKI CTOCYIOThCA CYyO’€KTa 3J04MHY: (PIHAHCOBO-
rocrnojapcbka JOKYMEHTallls, OyxrajaTepcbka JOKYMEHTalllsl (30Kpema IMOB’s3aHa 3
OMOJIaTKyBaHHSM), TOJATKOBI HaKJaJHI, aKTU BUKOHAHUX POOIT, TOCMOAAPCHKi
JIOTOBOPH TOIIIO.

[Ipu poscnigyBanHl 37M04MHIB, nepeadadeHux cr. 212 KK Vkpainu,
JOKEpeJIaMu JI0Ka3iB MOXKYTh OyTH K O(DimiiiHI JOKYMEHTH (HANpHKJIaZ, TOBIIKH,
HaKJIaJHi, aKTH TEPEeBIPOK JOTPUMaHHS IMOAATKOBOTO 3aKOHOIABCTBA, MPOTOKOJIHU
300piB Ta 3acijaHb TOIIO), TaK 1 HeodiliitH1 (0coOucT1) (HAMPUKIIad, TUCTIBKU, JTUCTH,
TeJIeTpamMu, 3alMCKH, 3aITUCHI KHUKKH, PYKOTIHCH, PO3MUCKH TOIIIO).

[Ipukmamom o@imiiHOrO CIIYy)KOOBOTO JOKYMEHTa, SKHH BBaXKa€ThCS
JDKEPEJIOM JI0Ka31B MpH Po3CiiAyBaHH1 (DaKTIB YXWJICHHS BiJl CIUTATH MMOJATKIB, 300PiB,
IHITUX OOOB’SI3KOBUX IIIATEXKIB, € aKT TIEePEBIPKH JTOTPHUMAaHHS IOJATKOBOIO
3aKOHOJABCTBA, OCKUIBKM YCTAaHOBIEGHHS (akTy TOPYIIEHHS TMOJATKOBOTO
3aKOHO/ABCTBA TaK camo, SIK 1 (aKTUYHOTO HEHAIXOKEHHS BHACIIOK IIHOT'O KOIITIB
no OrkeriB (IUIbOBUX (DOHIIB), BiIOYBAEThCS 3a CIEMIAIIBHOK 3aKOHOJIABUOIO
MPOLIETypOI0, TOOTO MUISIXOM MPOBEICHHS TI0/1IaTKOBOI nepeBipku (rnaBa § posainy 1l
[lomatkoBoro komekcy VYKpaiHu), 3a pe3ylbTaTaMH SKOi CKIAJal0ThCs TIEBHI
JOKYMEHTH: aKT TepeBipku (B pa3i BCTAHOBIEHHA TOPYIIEHb TOJATKOBOTO
3aKOHOJJaBCTBA) 200 MOBiKa (B pa3i BIICYTHOCTI TAKUX MOPYIIEHb) [22].

TakuM 9MHOM, OCHOBHUM JIKEPEIIOM YCTAaHOBIIGHHS OOCTAaBWH, SIKI MOXYTh
CBITYUTH TPO  HECIUIATY TMOJATKIB  BHACIIJOK BYMHEHHS  IMOJATKOBOTO
MPABOMOPYIICHHS, € CaM€ aKT MEPEeBIPKH, CKIAJACHUHN 3a PE3yJIbTaTaMH MPOBEICHHS

MOJAATKOBOI IEPEBIPKH, BUIM SIKO1 TaK0K BU3HaueHO [logaTkoBuM KoJieKCcoM YKpaiHu.
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[Ipy 1©BOMY Jy’K€ BaXKIMBO PO3YMITH, IO CaM aKT TEpPEBIpKU € He
ABTOMATHUYHHUM ITiTBEPKCHHSIM BUMHCHHS 3JI0YMHY MO0 YXWJICHHS Bij| CIUIATH
MOAATKIB, @ CIOCOOOM YCTaHOBJICHHS 00'€KTUBHOI CTOPOHHM 37104nuHY. OJJHAK came aKT
MOJIATKOBOT MEPEBIpKM BCTAHOBIIOE (DAKT MOAATKOBOTO MOPYIIECHHS, BU3HAYAE BUIU
Ta PO3MIp HECIUIAYEHUX MOJATKIB, CIIOCOOM 1 MEXaHI3MHU TaKOoi HECIUIaTH, MICTUTh
JOKYMEHTAJIbHI JTOKa3W BUMHEHHS MOJAaTKOBOTO MPAaBOIOPYIICHHS, BH3HAYa€ KOJO
nocajoBUX 0ci0 MIaTHUKA, BIMIOBITAILHUX 3a HECIUIATY MOAATKIB TOIIIO.

OTpuMaBIIK aKT MEPEBIPKH, O3HAHOMMBIIUCH 3 HOTO 3MICTOM Ta BHBYHBIIIH
BIUIYYCHI y TIOPYIIHUKA TOJATKOBOTO 3aKOHOJABCTBA TMEPBHUHHI JTOKYMEHTH, IO
HiATBEPKYIOTh (DAKTH yXUJICHHS BiJl CIJIATH MOJATKIB, 300piB, IHIINX 000B’A3KOBUX
IUIATEXKIB, CIIIYUH, TETEKTUB, TPOKYPOP Ta CHIBPOOITHUK OMEPATHUBHOTO MiIPO3ALTY
MaloTh MOJIUMBICTh 3pOOUTH OOIPYHTOBAHMI BHUCHOBOK MPO HAABHICTH Y [iAX
cy0’€KTa rocrojaproBaHHs 03HAK 3J104MHY, nepegdaderoro ct. 212 KK Ykpainu.

KpiM Toro, BHBYaIOTHCS MaTepiajiv MEPEBIPKU, 10 HATIMIILIN Pa30M 3 aKTOM.
Jlo MarepialiiB nmepeBipKH HajiekKaTh TOKYMEHTH OYXTalTEepChKOTO Ta MOAATKOBOTO
o0JIiKy, 1HII JOKYMEHTH, IOSICHCHHs, PO3pPaxyHKH TOIIO. 3a BIJICYTHOCTI aKTa
NEPEBIPKU JOTPUMAHHS IMOAATKOBOTO 3aKOHOJABCTBA Ta JOKYMEHTIB MEPBUHHOTO
OyXTaJITepCHKOTO 1 TOAATKOBOT'O OOIKIB, SIK MOTECHIIIMHUX JTOKA31B Ta JHKEPell JOKa3iB
BUYMHEHHS 3j04nHy, nepeabdaderoro cr. 212 KK VYkpainu, nmpakTHYHO HE MOKHA
TOBOPUTH B3araji NpO HASABHICTh IMJCTaBH JI0 TMOPYIICHHS KPUMIHAJIBLHOTO
MIPOBAJI>KEHHS.

BpaxoByroun Te, IO aKT BH3HAETbCS OCHOBHUM (PyHIaMEHTATHLHUM
JIOKYMEHTOM, Ha MiJICTaB1 SKOTO OyAYy€eThCS TOKA3yBaHHS 3JII0YHHY TIEpe10adyeHoro CT.
212 KK VYkpainm, BapTO 3a3HAYUTH OCHOBHI MPOOJEMHI MOMEHTH BUKOPHCTAHHS
TaKoTro J1I0Ka3zy.

[cHyIOTh cHTyaIlii, KOJHM BIAMOBIAHI MPABOOXOPOHHI OPTraHU BiAKPUBAIOTH
KpuMiHanbHe TpoBaukeHHs 3a ¢T. 212 KK Ykpainu He Ha mifcTaBi akTy moJaTKOBO1
TepeBIPKH, a Ha MIJCTaBl IHIIUX JOKYMEHTIB (aHAJITHYHUX JIOBIJOK IPaIliBHUKIB

MOJATKOBOI 1HCMEKIIll, BUCHOBKIB, aHaJi31B 1 HaBITh pPANOPTIB ONEPATUBHUX
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CHiBpOOITHHKIB), Kl MICTATh JMILIE MEBHI HEOOIPYHTOBAaHI NPHUIYUIEHHS IIOAO
MOXJIMBOTO YXHWJICHHS BiJl CIUIATH MOJATKIB.

Taka HeraTHBHa NpaKTUKa HaWyacTille NPU3BOAUTH 10 OE€3MiACTaABHOIO
MOYaTKy  JIOCYJIOBOTO  pO3CIIAYyBaHHS  IIOAO  IUIATHUKIB  MOJATKIB,  JO
HEOOIPYHTOBAHOTO THUCKY Ha HHMX [UIAXOM TMPOBEJICHHS OOIIYyKiB, BHUIMOK
(TUMYacoBOTO JOCTYIY IO pe€uYei 1 JIOKYMEHTIB), JOMUTIB, MPOBEICHHS HETJIACHUX
CHITYUX J1H TOIIO, 110 BUKJIUKAE TIEBHUIM PE30HAHC SIK CepeJl MPEICTaBHUKIB O13HECY,
Tak 1 B CyCHIJIbCTBI 3arajoM.

B Takomy BuUMaaKy BUHUKAE II¢ OJHA TIpoOJIeMa, KOJM TMpalliBHUKH
NPABOOXOPOHHKMX OpPTaHiB IPU3HAYAIOTh IIOJIATKOBY IIEPEBIPKY BXKE B paMKax
JOCYZIOBOT'O PO3CIIJyBaHHS Ta BHKOPHUCTOBYIOTH aKT IIEPEBIPKH JOTPUMAHHS
II0JIATKOBOT'O 3aKOHOJIAaBCTBA, OTPUMAaHUK B pPE3yJbTaTi TaKOi TMEpPEBIpKH IS
OPUTATHEHHS 0COOM 710 KpUMIHAIBHOI BiJIMTOBIIAIbHOCTI HA MJCTaB1 IIMX JOKYMEHTIB.

[To-nepire, Taki JOKYMEHTH SK aHAJITAYHI JOBIAKWA, BUCHOBKH IPAIliBHUKIB
MI0JIaTKOBOI'0 OpraHy He MOXHAa PO3IIHIOBATH SIK JI0Ka3H, K1 BKa3yIOTh Ha MOPYIICHHS
MOJIaTKOBOT'O ~ 3aKOHO/JABCTBA, OCKUIBKM BOHM TPHUIMAlOTbCd Ha  MIACTaBl
cy0’€KTMBHHUX BHYTPIIIIHIX MIEPEKOHAHDb CY0’€KTa, IKMM X BUAA€E Ta MEPEAAIOTh JIUIIIC
HOT0 OITIHKY MEeBHUX (haKTIB, OB’ SI3aHUX 3 OMOJATKYBaHHSIM.

Tak, 3aBojnchKuUi paOHHUN Cya M. 3amopixks BIAMOBITHO JI0 BHPOKY
BCTAHOBUB, 1110 AHAJIITUYHUI BUCHOBOK HE € OCTATOYHUM JIOKYMEHTOM Ta 111 BACHOBKHU
€ JIMIIEe TpUITyHIeHHSIM peBizopa. OTKe, OCKUIbKM aHaNITUYHUN BUCHOBOK € JIUIIE
MIPUITYIIEHHSM PEeBI30pa, BiH HE MOXe OyTH BU3HAHUI CYIOM JOIMMYCTUMHUM JOKA30M Y
KpUMIHAIbHOMY MPOBakeHH] [12; 14].

[To-npyre, icHye AWCKyCisl 3 MPUBOAY 3aKOHHOCTI MPU3HAYCHHS IMMOJATKOBOI
MepeBipKr B paMkax kpuMmiHanbHOTO TpoBajpkeHHs. I1. 78.1.11 TIK Ykpainu, skuii
3aKpITUIIOE MPABO TOIATKOBUX OPTaHiB HA MPOBEACHHS MOIATKOBHUX MEPEBIPOK y pasi,
KOJIM OTPUMAHO CYyJIOBE PIlIEHHS Cyay (CIiI40ro Cy/A/1i) MpO MPU3HAYCHHS IEPEBIPKH,

BHHECEHE HUMH BiAmoBinHo 10 3akonHy [10].
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KIIK Ykpainu, He nependayeHo aHi mpaBa CIIYUX/IPOKYPOPIB Ha 3BEPHEHHS
70 CJITYOTO CYAJi 3 KJIOMOTAHHAM PO MPU3HAYCHHS TOIaTKOBOT MEPEBIPKHU Y paMKax
KPUMIHAJIBHOTO TPOBA/KEHHs, aHi MpaBa Ta MPOLEAYpH PO3TISLAY, a TUM Taude
3aJI0BOJICHHS TAaKOT'O POJY KJIOMOTaHb.

[Ipote, Ha mMpakTHIll Ay)KE YacTO CYAU BHHOCATH YXBAJIHW MPO NMPH3HAYCHHS
MOJIATKOBUX TIEPEBIPOK, IO Ha HAIly AYMKY € He JOCHUTh 3aKOHHWUM. Hampwuxian
Cniguuit cynns CBITOMIMHCHKOTO palioHHOTO cyay M. Kuesa B cripaBi Ne 759/5295/17
Bim 10 kBiTHA 2017 poKy yXBaJMB 3aJ0BOJILHUTH KIJIOMOTaHHS MPOKypopa IMpo
NPU3HAYCHHS T03aIlJIJaHOBOI  JIOKYMEHTAJIBHOT TIEPEBIPKH Yy KPUMIHAJIBHOMY
npoBapkeHH1 [11].

Ha namy nymKy npoBOAMTH MOJATKOBI MEPEBIPKH Ta iX HIIIIOBATH BUKIIOYHE
paBo MOJATKOBUX OpraxiB, BpaxoBywouw, cT. 20 i m. 41.1 [IK Vkpainu, 3a sxkumu
NPHU3HAYCHHS Ta MPOBEACHHS MOAATKOBUX MEPEBIPOK HAJICKHUTH J0 BUKIIOYHUX MIPaB
KOHTPOJIIOIOUMX OpraHiB, SKUMHU € I[EHTPaJbHUNA OpraH BHUKOHABYOi BIAJH, IO
peanizye nep)kaBHy MOAATKOBY, MUTHY IOJITHKY, Ta HOTO TEPUTOPIalIbHI MIAPO3ALIH,
T00TO, BilMOBiAHO A0 1. 1 [Ipo 3arBepxeHHs MoI0KeHb npo [lepkaBHy MOJATKOBY
cyx0y Ykpainu ta JlepkaBHY MUTHY CTyk0y YKpaiHu 3aTBEpIKEHOTO ITOCTAaHOBOIO
Kabinery minictpie Ykpaiam Bim 6 Oepesns 2019 p. Ne 227. ToOro mpu3HA4YCHHS
MOJIATKOBUX TEPEBIPOK B paMKax KPHUMIHAJBHOI'O MPOBAHKEHHsS HE BIJIOBiIa€e
3aKOHOJIABCTBY 1 1€ MUTaHHS MOTPEOYy€e BUPIMICHHS.

KpiMm 116010, BapTO aKieHTyBaTH yBary Ha TOMY, II[0 B paMKaX KpUMIHAIbHOTO
MPOBAKEHHSI TIPOBOJUTH TOJATKOBI MEPEBIpKH 3a CTpok Oinbine HiK 1095 nHIiB
HEMO>KJIHBO.

JlochipKyroun CyZ0By MPAaKTHKy MOKHA 3a3HAYMTH OCHOBHI MOMEHTH Ta
MOPYIICHHS, SKI MPU3BOJATH O HEMOXKIMBOCTI BUKOPHCTAHHS aKTy IOJATKOBOi
MEPEBIPKU 5K JI0KA3y 3JI04YNHY, nepeadauenoro cT. 212 KK Ykpainu.

JlocTmipKyroun akT TMOAATKOBOI TEPEBIPKH SK OCHOBHUW JI0Ka3 3JIOUYHHY
YXWICHHSl BiJ CIUJIaTH MOJATKIB, 300piB (0OOB’SI3KOBUX IIJIATEXkKIB) MU TOBHHHI

3BEpPHYTH YBary Ha MOPYIICHHS, SIK1 IOMYCKAIOThCS NP CKIIAJICHH] TAKOTO aKTYy.
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AKT nepeBipKH CKIaAaeThCs Ha MICTaBl JOCIIIPKEHHSI MaTepialliB NEPEBIPKH,
710 SIKUX HaJIeXKaTh K MPABUJIO JOKYMEHTH OYXTaJaTepChKOTO Ta MOJaTKOBOTO 00JIIKY,
HIII TOKYMEHTH, MOSICHEHHS, PO3PAXyHKH, (PIHAHCOBO-TOCIOAPChKA JTOKYMEHTAIis
tomo. [IpoTe, 11 JOKYMEHTH HE 3aBXKJIU € MOBHUMH, a00 TOYHUMH, B OaraThox
BUIA/IKaX MOXYTh OyTH MiAPOOJICHUMU 1 TAKKUMH, 1110 HE BIJMOBIAI0ThH BIIOOpaKEHUM
y HUX oO0cTaBuHaM. OJJHUM 3 IHCTPYMEHTIB 3a0€3MeUeHHs IOBHOTH Ta 00’ €KTUBHOCTI
iHpopMarlii € NMpoBeACHHS 3YCTPIUHUX JOKYMEHTAJIBHUX 3BIPOK, MPOTE MPAI[IBHUKU
NIPAaBOOXOPOHHKMX OPTaHiB YacTO HEXTYIOTh TAKUMH MOMEHTaMH, a00 K SKIIO BOHHU
HIIIIOIOTHCS TUIATHUKOM TMOJIaTKIB CHEIiaIbHO ITHOPYIOTHCS 3 METOI OJHOOIYHOTO
BUKJIQJICHHS OOCTaBUH IIOJAaTKOBOI mepeBipku. Hampuknan, Anensmiiauii cyn
[TontaBchkoi 00macTi B yxBanii Bix 22 nmuctonana 2013 poky cipasa Ne 1609/11069/12
3a3Haya€, 10 HEOJHOPA30BI  KIOMOTaHHSA TMPO  MPOBEACHHS  3YCTPIYHHX
JOKYMEHTAJIbHUX TMEPEBIPOK BIAXWIUIMCH HA JOCYJOBOMY CIIACTB1 0 THX MIp, TOKU
MOKJIUBICTh TaKMX TEPEeBIpOK Oyna BTpaueHa. BBaxkae, mo 0e3 MpOBEIEHHS TaKUX
nepeBipok aktu JIITA Ta moXimHi Bii HUX BUCHOBKH €KCIIEPTU3H € HEOOTPYHTOBAaHUMH
Ta ogHOOIYHUMH [10].

Takox, BapTO BiI3HAYNUTH TaKl OPYIICHHS K HEMOBITOMJICHHS a00 HEBYACHE
MOBITOMJICHHSI TUIATHUKA TIOJATKIB MPO IPOBEACHHS IOJATKOBOI INMEPEBIpPKH, IO B
OUTBIIIOCTI BHUMAAKIB TMPU3BOAUTH JO HEMOXXJIUBOCTI OCOOM TIATOTYBATHCS O
NepeBipKU, HAIaTH BCl HEOOXiTHI JOKYMEHTH, IIOSICHCHHS, 3allepeueHHs, IO
MIPU3BOJIUTH 10 OAHOOIYHOCTI Ta HEIIOBHOTH TaKOi IEPEBIPKH.

BpaxoByroun, Bci 0COONMHMBOCTI MIOJ0 aKTy MOJATKOBOI MEPEBIPKH, MOXKHA
CKazaTH, IO CcyJaM TOTPIOHO [ETadbHO TEPEBIPSITH MPOIEAYPY MPOBEIACHHS
MOIaTKOBOI MEPEBIPKH, HA MIACTaBI AKO1 OYB CKIaICHUIA aKT, IEPEBIPSITH UM HE MAJIO
MICIIE TOPYIIEHHSM TIOJJATKOBOTO 3aKOHOJABCTBA, SKE PETIAMEHTYE MOPSIOK
MPOBENICHHS Ta O(GOPMIICHHS PE3YJIbTATIB TOJATKOBUX TMEPEBIPOK, OCKUIBKH II€ €
cnerudivyHa i, SKa CYIPOBOUKYETHCS 3HAYHOIO KUTBKICTIO CBOIX IMOPYIIEHH Ta
0COOJIMBOCTEM, B1JT IKMX 3aJIC)KUTh MPaBUJIbHE BUCBITIICHHS 00CTAaBHH 1010 YXUJICHHS

a00 He YXWJICHHS BiJ] CIUIATH BIAMOBIIHUX MOJAaTKOBUX TIATEXKIB.
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[IpoaHanizoBaHi MUTaHHS NOPYILIEHHS IPU NPOBEJEHHI MOAATKOBUX MEPEBIPOK
pPE3YyIAbTATOM SIKMX € aKT, SKUWA BU3HAETHCSA OCHOBHUM JOKA30M IPHU PO3CIiyBaHHI
37104MHIB, iependavenux cT. 212 KK Ykpainu, 3My11ytoTh HaC FOBOPUTH MPO CYMIKHY
npo0eMy, sika BUTUIUBAE 3 LIbOT'O — BIZICYTHICTh BINOBIAAIBHOCTI 0COOM (1HCTIEKTOpa-
peBi3opa), KMl CKJIaJlae Takli aKTH, Ha MIACTaBl SKUX (POPMYIOTHCA KPUMIHAIBHI
npoBaikeHHs. Lle nutanHg noTpedye BUPIIEHHS, OCKUTBKY HEHAJIEKHE CTABJICHHS 10
MPOBEJICHHS TMOJATKOBOI MEPEeBIPKU, HA IMIiJCTaBl PE3YJIbTaTIB SKOI MOYMHAETHCS
KpUMIHAJIBHE TIepeCiIiAyBaHHs, 3aB/la€ 3HAUHUX 30UTKIB TJIaTHUKAM TTOJIATKIB TOIIIO.

Bianosigno g0 ct. 101 KIIK BuCHOBOK ekcrepra - 1€ JOKJIAIHUN OIHUC
IPOBEJCHUX EKCIEPTOM JOCIIKeHb Ta 3poOJieHI 3a iX pe3yJbTaTaMyd BHCHOBKH,
OoOTrpyHTOBaH1 BIAMOBI/1 HA 3alIUTaHHS, TOCTABJIEH] 0CO0010, SIKa 3ajy4yunsa eKcrepra,
a00 CIIITYUM CYAJICIO Y CYJIOM, IO JOPYUHMB IIPOBEACHHS eKcrepTusu [3].

BignoBigao mo cr. 242 KIIK ekcneptu3a TPOBOJUTHCS EKCHEPTOM 3a
3BEpPHEHHSIM CTOPOHM KPUMIHAJIBHOTO MPOBAKEHHS a00 3a JOPYUYEHHSIM CIIIY0r0
CyIJl 4Yd CyHy, SKIO JUisl 3'ICyBaHHS OOCTaBMH, II0 MAlOTh 3HAYEHHS IS
KpUMIHAJIBHOTO TMPOBA/KEHHs, HEOOXiIH1 cremiaibHi 3HaHHA. He gomyckaeThcs
MPOBEJICHHS €KCIIEPTU3U JJId 3'1CyBaHHS NMUTaHb IpaBa [3].

Buxonsiuu 3 ananizy cyJqoBO1 MPakTUKU MOXHA CTBEP/KYBaTH, 1110 BUCHOBKHU
eKCIepTa € BAXJIMBUM JDKEpPEJIOM JIoKa3y 3JI04uHy, mepeadadeHoro cr. 212 KK
VYkpainu. 30kpeMa, HaWMOMIMPEHINIMMUA EKCIepTU3aMH, SIKi BUKOPUCTOBYIOTHCS Y
cIpaBax MpO yXWICHHS BiJ CIJIATH MOJATKiB, 300piB (0OOB'I3KOBHX IUIATEXKIB) €
CyJI0BO-€KOHOMIUHA, Cy/I0BO-OyXTalTepchka Ta modepko3HaBya excreptusu. [Ipore,
MO>XYTh BUKOPHUCTOBYBATHUCS 1 1HIII BUIAU €KCIIEPTH3.

CynoBi excriepTu3nd TpoBoaAThCs BiamoBigHO g0 BuMor KIIK VYkpainm Ta
3akony Ykpainu «IIpo cynoBy eKcnepTusy».

VY pa3i HeHaJe)KHOTO BUKOHAHHS CBOiX 000B’S3KiB 3a 3arajlbHUMU MPaBUJIaMU
CyIOBUW EKCIIEPT Ha TMiACTaBax 1 B TOPSAIKY, MepeadadeHux 3aKOHOIIaBCTBOM,
MOX€ OYTH MPUTATHYTUH 10 JUCUUIUTIHAPHOI, MaTepiajibHOi, aAMIHICTPATUBHOI YU

KPUMIHAIBHOT BIJIMOBIAAIILHOCTI.
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Bynp-sika cTopoHa KpUMiHAIBHOTO MPOBAKCHHSI HAJTIJICHA MPABOM TOJIaTH 10
CyJlly BUCHOBOK €KCIIEpTa, B OCHOBY SIKOTO MOKJIaJI€HI HOro HayKoBl, TeXHIYHI abo
IHIIMX creliaibHl 3HaHHS. BUCHOBOK MOBMHEH I'PYHTYBAaTHUCA Ha BIJOMOCTSX, SKI
eKCIepT crpuitMaB 6e3nocepeIHb0 a00 BOHU CTAJIA HOMY B1JIOMI ITiJT 4ac JOCIIKEHHS
MarepialiB, o Oyl HaJaHi AJisg MPOBEJAEHHS MOCIIIKeHHS. EKCIiepT 1a€ BUCHOBOK
Bl CBOrO IMEHI 1 HECE 3a HBOIO OCOOWCTY BIAMOBINAIBHICTh. 3aMHUTAHHS, SIKi
CTaBJISITHCSL €KCIIEPTOBI, Ta HOTO BUCHOBOK IIIOJ0 HUX HE MOXYTh BUXOJHUTH 33 MEXKi
crieniajibHUX 3HaHb ekcriepTa [3].

BpaxoByroun 3a0e3MeUeHHS MOMJIUBOCTI IMOJANBIIOTO BUKOPUCTAHHS
BUCHOBKY €KCIIepTa K JKEpeJia J0Ka3iB PHU PO3CIIiyBaHHI 3JI0UYMHIB YXUIJIEHHS B[
CIUIaTH TIOJIATKIB, 300piB, 1HIIMX O0OB’SI3KOBHUX IJIATEXkIB, MUTAHHS, 3 SIKUX EKCIEPT
TMOBMHEH JaTH BHCHOBOK, MAalOTh OYTH YiTKO BH3HAUYEHMMHM i KOHKPETHHMH. IX
JOIUTHHO TPYITYBaTH 32 00’ €KTaMH JIOCTKEHHS, a 1HO1 — 3a eMmi3oaamMu cipasu. [Ipu
po3ciiayBaHHI 37104MHIB, nependadenux cT. 212 KK VYkpainu, 3a3Buyaii nuTaHHs
CIITYMMU TPYIYIOTHCS 32 BUJIAMH TMOJIATKiB, 300piB, 1HIINX 000B’I3KOBUX IIJIATEXKIB,
HEBIpHE HapaxXyBaHHsS YU HECIUIaTa KX BUSABJICHI MEPEBIPKOIO.

ITiz 06’exTamu 1 MaTepiagaMu, 110 HAJCHIAIOTHCS a00 BPYYArOThCS €KCIEPTY
NpU MPU3HAYECHHI EKCHEPTH3W 3 MUTaHb MOPYIICHHS MOJAaTKOBOTO 3aKOHO/IABCTBA,
Tpeba po3yMiTH HACTYIIHI:

— JOKa3W, M0 [MiJJIATaloTh JOCHIDKEHHIO (MEpBUHHI  JIOKYMEHTH
OyXranTepchbKoro oOJiKy, MOKYMEHTH IOJIaTKOBOi Ta OyXraiaTepchKoi 3BITHOCTI
TOIII0);

— IMIPOTOKOJIU CIIAYMX I Ta 1HII JOKYMEHTH, B KUX 3a()iKCOBaH1 00CTaBHHU
CIIPaBH, IO JOCIIIKYBaTUMYThCS (TIPOTOKOJIN JIOTUTIB CIYKOOBUX 0CiO Ta peBi3opiB-
IHCTIEKTOPIB, K1 BUSIBUIIN MOPYIICHHS IMOJATKOBOTO 3aKOHOJIABCTBA, aKTH TMEPEBIPKHU
JOTPUMAHHS MOJATKOBOTO 3aKOHOIABCTBA Ta JOJIATKH JI0 HUX TOIIO);

— 3pa3Ku ISl eKCIIEPTHOTO JOCIIHKEHHS (€KCIEPUMEHTANIbHI Ta BUTbHI 3pa3Ku
MOYEepKy Ta MIAMNUCIB CIyX)OOBUX 0CI0 MNIANPUEMCTBA-MOPYIIHUKA MMOJATKOBOTO

3aKOHO/IaBCTBAa, BIIOUTKU MEYATOK, IITAMIIIB TOIIIO);
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— 1HIII MaTepiajiv, Kl MICTATH BIIOMOCTI, L0 MOXYTbh MaTH 3HAUCHHS JJIs
JaBaHHS BUCHOBKY (LI MaTepiald MOXYTb MICTUTHU BIJOMOCTI MPO OCOOJIMBOCTI
BUJTyY€HH4, (pikcauii, 30epirants 00’ €KTIB TOCTIIKEHHS TOILO).

Buxonsum 3 aHanmizy cynoBOI MPaKTUKH, MU MOBHHHI 3a3HAYUTH, IO CyIH
3BEpPTAlOTh 3HAYHY YBary came Ha MmaTepialiv, SIKi JOCHIKYIOTbCS €KCIEPTOM B
paMKax CIpaBU PO YXUJICHHsI Bl CIJIATH MMOJIaTKiB, 300piB (000B’ I3KOBUX IMJIATEXKI1B),
OCKIJIbKH BOHH, SIK B3K€ IMONIEPETHRO 3a3HAYaIOCs MalOTh MEBHY CIeU(iKy, HE 3aBXI1
€ TIOBHUMH 200 TOUYHUMH, MOKYTh OYTH HEBIPHUMH a00 MiAPOOIECHUMH, CKIaACHUMU
3 MOPYIIEHHSMHU 3aKOHO/IaBCTBA.

Hanpuknan, 3aBocbkuii paifoHHUH Cy M. 3aOpiXoKsl BiATIOBITHO IO BUPOKY
Big 17.08.2017 p. cnpaBa Ne 332/2858/14-k BCTaHOBHB, 1110 OCKUIBKM MaTepiajid Ha
migcTaBi  SKAX TMPOBOAMIACA CYJIOBO-€KOHOMIUHA eKCTIepTH3a HE 3HAWIUIN
MiATBEPKEHHS i1 Yac CYJ0BOTO PO3TIISIY HAJIC)KHUMH Ta JOMYCTUMUMU JOKa3aMH,
CIIPOCTOBaHI 1HIIMMH JOKa3aMH, BUCHOBOK €KCIlepTa HE Moke OyTH TMOKJIaJeHHUI B
ocHoBy ooBuHYBadeHHI OCOBA 1 sk Hanexuuit nokas [13]. Takox, AnemsiidHuii
cyn IlonraBcekoi oOmacti B yxBami Bim 22 nucromanga 2013 poky cmpaBa Ne
1609/11069/12 3a3nauyae, 1mo KpiM TOTO, CYJ MEPIIOi IHCTAHIIIT HE 1aB OLIIHKHA TOMY,
0 TpU TPOBEACHHI CYJOBO-€KOHOMIUHOI €KCIEePTU3H OpraH JOCYI0BOTO
pO3CIIiIyBaHHA 3aJMIIMB TI03a YBaror 1 HE TMepeBipuB AaHl 3BITHOI (opMu
«J1eTaizoBaHoi iH(popMalIlii Ta MOIaTKOBOTO KPEIUTY B PO3Pi3i KOHTPAreHTIB Ha PiBHI
HITA Vkpaiawy, 3rigHO SKUX OyJIO BKIIOYEHO Yy CBOI1 MOJATKOBI 3000B'sS3aHHS 31
crutatu [1JIB BHachiok MOCTAaBIEHOTO0 METAIOOPYXTY, a TaKOX Te, IO 3a3HAuYeHI
¢bipmu 3apeecTpoBaHi SK IMJIATHUKH MOJATKY. A OT)K€, BUCHOBKH CYZI0BO-€KOHOMIUHO1
eKCHEepTHU3U € HEMTOBHUMU Ta niepeauyacHumu [ 10].

Takoxk, cyaMm akKLIEHTYIOTh YBary Ha TMpOLENypy TMpPOBEIEHHS CYIOBOi
EKCIIepTU3M Ta Ha 1 MPaBWIBHICTh Ta BIIMOBITHICTh 3aKOHOJABCTBY. OCKIIBKHU
npoluecynaibHi TOPYUICHHS MPU MPOBEJACHHI €KCIEPTU3H B 3II0YMHAX, TepeadaueHuX
ct. 212 KK VYkpainu, MOXyTh CTaTU OCHOBOKO Jii BHU3HAHHS HEMOXJIMBOCTI

BUKOPHUCTaHHSI BUCHOBKY €KCIepTa sIK Jokazy. Tak, BiANOBIAHO AmNENSUIMHUN Cyn

13)
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HuinponerpoBcbkoi o0nacTi Big 06.12.2017 cnpaBa Ne 214/3059/13-k B cBoili yxBaii
3a3Ha4YMB, LI0 BHUCHOBKHM CYAOBO-OyXTaJITEPChKOI E€KCIEPTHU3U HE MOXYThb OyTU
BUKOPHCTaHI1 sIK JOKa3 MO CIPaBi OCKUIbKU CYyI0BO-OyXTralTepChbKy €KCIepTu3y 0ymo
MIPOBEJICHO 3 IPYOUMU MOPYIICHHSIMH MPOLECyabHOTrO 3aKoHO4aBcTBa [13].

MoskeMO CKa3aTH, 10 BUCHOBOK €KCIIEPTa € BAXJIMBUM JJOKA30M Y 3JIOYHHAX,
nepenOauenux cr. 212 KK Vkpainu, OCKUIBKM Ha MIJACTaBl BUCHOBKY CYJIOBOi
EKCIIEPTU3U MOXKHA OLIBIII TOYHO Ta €(EKTUBHO BCTAHOBUTH YU CIIPOCTYBATH (PakTh
NOPYIICHHS  IMOJAaTKOBOTO  3aKOHOJABCTBAa, €  BAXJIMBUM  IHCTPYMEHTOM
MiATBEPKEHHS BXKE€ HAsBHUX JIOKA31B IO CMPaBi, Ta B IIJIOMY CIPUSE€ 00'€KTUBHOMY
JIOKa3yBaHHIO TaKUX 3JIOYHHIB.

[TincymMOByrOUHM BapTO 3a3HAYMTH, IO Yy KIHIICBOMY PaxyHKYy, BCi JOKa3u y
KpUMIHAJIBHIA CIIpaBi, pa3oM 3 MOKa3aHHSIMHU CBiJKa, TOOTO OTPUMAHOIO BIJ CBIAKa
iHpopMalli€ero, TOBUHHI YTBOPIOBAaTH €JUHY CHUCTEeMY (DaKTUUHUX JaHUX, SKa
7103BOJIsI7Ia O BCTAHOBUTH HAsIBHICTH 200 BIJCYTHICTH ()aKTy YMHCHOTO YXHWJICHHS BiJ
CIUIaTH TOJATKiB, 300piB, 1HIIUX OOOB’S3KOBUX IUIATEXKIB, BUHHICTH OCOOH, SKa
BUMHWIA 1€ JIISIHHS, Ta 1HIII OOCTaBMHM, IO MAlOTh 3HAYEHHS [JIsl MPABUIBLHOTO
BUPIIIEHHS CIIpaBH, MOPYIIEHOT 32 O3HAKaMH 3JIOUMHY, TiepeadadeHoro cr. 212 KK
VYkpaiHu.

Oco0OnuBICTh po3ciiayBaHHS (DaKTIB YXWJICHHS BiJl CIUIATH IOJATKiB, 300DiB,
IHITUX OOOB’A3KOBUX IUIATEXKIB IOJISITAE B TOMY, IO BHUPIIAIBHUMH JDKEpEIaMu
JI0Ka3iB TIO I1ili KaTeropii 37I0YMHIB € HE MOKa3aHHs CBiKIB (ToOTO (pizmyHMX 0Cid), a
B OUIBIIIN Mipil TOKYMEHTH Ta BUCHOBKH €KCIEPTiB. TakKMM YMHOM, ITOKa3aHHS CBiIKa
Py PO3CIiAyBaHHI 3/I04MHIB, mependadenux cr. 212 KK Vkpainw, moBUHHO
OJICP)KYBaTH CBOE IMAKPINJICHHS IHITUMH JO0Ka3aMH, HE 3aCHOBAaHWMH Ha CBITYEHHI
JIOJTUHMU.

JIOKyMEHTH € OCHOBHUMH JKEpPEIaMH BCTAHOBIEHHS (DaKTHUHUX JaHUX Ha
CTaisIX JOCYJOBOTO CIIJICTBA y KPUMIHAJBHUX CIpaBaxX, MOPYIICHUX 33 O3HAKaMU
3nounHiB, nependauenux cr. 212 KK Vkpainu (yxuieHHs Bii CIulaTH MOJATKIB,

300piB, IHIIKUX 000B’SI3KOBUX MJIATEXKIB).
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3a HasBHOCTI 3asIB UM MTOBIJOMIIEHb MTPO YXHWJICHHS B1Jl CIUIaTH MOAATKIB, 300piB
Ta 1HIIUX O0OB’SI3KOBUX IJIATEXKIB, MO-MEpIIE JOLUIBHO IPU3HAYATH Ta IPOBECTU Y
BCTAHOBJICHOMY 3aKOHOM TIOPSNKY TEPEBIPKY JTOTPUMAHHS  IOJATKOBOTO
3aKOHO/IaBCTBA Cy0’ €KTOM I'OCTIOIapIOBaHHS, BIIIHOCHO SIKOTO ICHYE 1H(QOpMAIlis 11010
yXWJEHHS Bl crjaTd nojatkiB. Ilicnms 3akiHYeHHS MEepeBIPKM BUSBJIEHI (pakTu
MOPYIIEHHS MOJAaTKOBOT'O 3aKOHOAABCTBA MOBUHHI OYTH BUKIIAJIEH1 IEPEBIPSIIOUUMU Y
BIIMOBIAHOMY aKTi1 MEpEeBIPKM JAOTPUMAaHHS MOJATKOBOrO 3aKkoHoAaBcTBa. Llei
JOKYMEHT Y KpUMIHAJIBHIHA CTIpaBi € JHKEPEIIOM BCTAHOBJICHHS (DAKTUYHUX JTAHUX TIPO
BUJM HECIUIAYeHUX TOJATKiB, 300piB, IHIIUX OOOB’SI3KOBUX IUIATEXKIB, CIIOCOOU
YXWJICHHS BiJ OINOJATKyBaHHS Ta IHII OOCTaBWHHW, IO MAlOTh 3HAYCHHS IS
NPAaBWIBHOTO BUPIIMICHHS CrpaBu. [IpUAHATTS pillleHHS NOpO KPUMIiHAJIBLHOTO
NPOBAKEHHS 3a O3HAKaMH 3J104nHiB, iependaueHux cT. 212 KK Ykpainu, TUIbKU npu
HAsBHOCTI aKTa TEPEBIPKH JOTPUMaHHS IOJATKOBOT'O 3aKOHOJABCTBA JI03BOJIUTH
3BECTH JI0 MIHIMYMY TlepedacHe Ta HeOOIPYHTOBAHE KPUMIHAIBHE TEPECITiTyBaHHS
[UTIAaTHUKIB OIATKIB.

BucnoBkun Ta mnpomosuuii. OcoOMMBOCTI JOKa3yBaHHS Ta JOKa3iB Ipu
PO3CIiyBaHHI 3JI0YMHIB yXWJIEHHS BIJ CIUIATH TOJATKIB, 300piB (00OOB’SI3KOBUX
IJIATeXKIB) Ma€ P AK TEOPETYHHX TaK 1 MPAKTHYHHX MPOOJIEM Ta MPOTrajauH, 10 B
Iepiury 4Yepry TMoB’si3aHO 3 crnenudikorw IMOJATKOBUX 3J0YMHIB, Tak 1 3
HEJIOCKOHAJIICTIO 3aKOHOIABCTBA. TOMY, 3aIUIIAETHCS BIIKPUTHM 0araTo MUTaHb, SKi
CTOCYIOThCA crienuiku 30upaHHsl Ta BAKOPUCTAHHS JI0Ka3iB B TaKMX 3J04MHAax. Bci
JI0Ka3W y KpUMIHAJIbHINA CTpaBi, pa3oM 3 MOKa3aHHSMHU CBiJKa, TTOBHHHI YTBOPIOBATH
€IUHY CcHCTeMy (aKTHYHMX JIaHMX, sSKa J03BOjsiIa O BCTAHOBHUTHU HAsBHICTH abo
BIJICYTHICTh (aKTy YMHCHOTO YXWJIEHHS BiN CIDIaTH TMOAAaTKiB, 300piB, I1HIIMX
000B’I3KOBUX IIATEIKIB, BUHHICTH OCOOH, sIKa BUMHMIIA 1€ TISTHHS, Ta 1HII1 0OCTaBUHM,
[0 MAIOTh 3HAYEHHS JIJISl MPABUIILHOTO BUPIMIEHHS CIPaBH, MOPYIICHOI 32 O3HAKAMU
3nmounny, nependaderoro ct. 212 KK Vkpaiau. A cmoci6 30upaHHs TAKUX JJOKa3iB HE
Ma€ BIUTMBATH HA 1X JOMYCTUMICTb. OCOONMBICTD PO3CainyBaHHs (DAKTIB YXUIICHHS Bij

CIUIATH MOJATKIB, 300piB, IHIIMX OOOB’SI3KOBUX IUIATEKIB IIOJATac B TOMY, IO
9 9 y’
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BUpIIIATbHUMHU JKEPEJIaMU JOKa31B MO I[1i KaTeropii 3J104MHIB € HE MOKa3aHHS CBIAKIB
(To6TO (hi3MyHUX 0C10), a B OUIBIIIN Mipil TOKYMEHTH Ta BACHOBKU €KCIEPTIB.
Busnaueno, 1m0 Taki JOKYMEHTH SIK aHaJITU4YHI JIOBIJIKM, BHUCHOBKH
MpaliBHUKIB MOJATKOBOI'O OpraHy HE MOKHa PO3LIHIOBATHU SIK JOKa3H, sIKi BKa3ylOTh
Ha TMOPYLIEHHS MOJAaTKOBOI'O 3aKOHOJABCTBA, OCKUIBKM BOHU MPUHMAIOThCS Ha
MiACTaBl CyO €KTUBHUX BHYTPILIHIX NEpPEeKOHaHb Cy0’€KTa, SKUW iX BHIAe Ta
nepefalTh  Jumie  Horo  OWIHKY — NeBHUX  (akTiB,  MOB’S3aHUX 3
OMOJaTKyBaHHSAM. BCTaHOBIIEHO, 1110 MpaBO IHILIIOBAaTH NPOBEIECHHS MOJATKOBUX
3aX0/liB KOHTPOJIIO HAJEKUTh I[OJATKOBMM OpraHaMm BIANOBIAHO JO IMOJIOXKEHb
CHEIIaIbHOrO MOJATKOBOI'O 3aKOHO/IABCTBA (SIK 1 MPOMIKOK Yacy, SKUH OXOIUTIOETHCS
nepeipkoro), KIIK Ykpainu, He nependadeHo aHi npapa CIIYMX YU MPOKYPOPIB Ha
3BEpPHEHHS JI0 CJIIYOro CyIJi 3 KJIOMOTaHHSM IMpO MPU3HAYEHHS I0JaTKOBOI
NEPEBIPKM Y paMKax KPUMIHAIBHOTO TMPOBAHKEHHsS, aHl IpaBa Ta MpOIEAYpHU
pO3IriIsiAy, a TUM Iaye 3a/I0BOJICHHS TaKOI'0 POy KJIOMOTaHb, 1110 HEOJAMIHHO Mae OyTH

BUITPABJICHO IMIJISIXOM BiI[l'IOBiI[HI/IX 3aKOHOJaBYHX 3MiH.
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BinoMoeTi npo aBTopis

'PUHBRO JTIAPUCA IIETPIBHA
KaHAUAAT I0PUAUIHUX HAYK, JOLEHT, JOLEHT Kaeapu
KPUMIHAJBHOTO IIpaBa Ta KPUMIHAJBHO-IIPABOBUX
nucruiid [ToaraBeproro 0pUANIHONO IHCTUTYTY
HanionaapHOTo 0PUANIHOTO YHIBEPCUTETY
imeni fIpocraBa Mypporo, Ynen Beeyrpaincobroi
rpoMaJIchKol opraHizaiiii « Acotiaia RPpUMiHAJBHOTO
IpaBa», aJBOKAT.

I'YBAHOBA OJIbT'A BAJIEPIIBHA
KaHIUJAT PUANIHUX HAYK, BUK/Ia4 Kageapu
LUBLIBHOTO, TOCIOAAPCHKOTO 1 (PIHAHCOBOTO IIpaBa
[TosnraBebKOrO WPUANIHOTO IHCTUTYTY
HartionaabHOTO 10PUIXIHOTO YHIBEPCUTETY
imeni fApocaaBa Mynaporo, megiaTop.

HOT'A IIETPO IIETPOBHUY
ACUCTEHT Ka(eIpu LUBLILHOI0, TOCIOJAPCHKOTO 1
¢inancosoro npasa lloaTaBcbkoro WPUINIHOTO
iHctuTyTy HarionaabHOro 10pHIMYHOIO YHIBEPCUTETY
imeni fIpocraBa Mynaporo, acrnipanT XMeJbHUIILKOTO
VHiBepcUTeTy yrpaBaiHHA Ta mpasa imeHi Jleonina
[03brOBa, MOMOAIINIT HAYKOBUIT CHIBPOOITHUR

Jlaboparopii gocaifsenHaA Mpo6IeM HAIIOHAJLHOT
6esmexn B cgepi rpomascbroro 3nopos’sa HIIT BITS iwm.
akaja. B. B. Cramuca HAIIpH Yxrpainn.




BijgomocTi ipo aBTOpiB

JIIOBYEHKO OJIEKCII OJIEKCAHIPOBUY
KaHIUAaT OPUJNIHAX HAYK, ACUCTEHT Kadeapu
KOHCTUTYLIAHOTO, aJIMIHICTPATUBHOI'0, €KOJIOITYHOI0 Ta
TpyfoBoro npasa lloaTaBebKoro 0PUANIHONO IHCTUTYTY
HanionaabHOro 0puAnYHOTO YHIBEPCUTETY IMEHI
fApocaasa Mynporo, rososa [lonrasesroro o6macHoro
ocepenary Acorianii BunyckuukiB Harionaabaoro
OPUAUIHOrO yHiBepcuTety iMeHi flpociasa Mypporo,
wieH Paau mosoaux yuenux npu Minicrepersi ocitu i
HayKu Y KpaiHu, a/[BOKAT.

MEJIbHUR OJIEHA ITMUTPIBHA
KaHAUJAT OPUANYHUX HAYK, ACUCTEHT Kadeapu
KOHCTUTYIIHHOTO, aMIHICTPATUBHOT0, €KOJOTIYHOTO Ta
Tpynosoro npasa [losTaBeskoro 0puaUMIHOrO iIHCTUTYTY
HanionaJapHOT0 I0pUIUIHOIO YHIBEPCUTETY
imeni ApocaaBa Myaporo.

CKPUITHUK AHJIPIN BOJIOJMMUPOBUY
TOKTOP (pioco(ii, acCUCTEHT Kadeapu KPUMIHAJBLHOTO
[IpaBa Ta KPUMIHAJIbHO-TIPABOBUX JAUCLUILIIH
[ToaraBebkoro opuandHoro iHerutyty HamionaasHoro
OPUAUIHOTO yHiBepcuTeTy iMeHi flpociasa Mypporo,
Yaen Beeykpaincebkoi rpomacbkol oprasisariii
«Acorialia KpUMIHAJBLHOTO TIPaBay.



Binomoeri npo aBTopiB

TUXOHOBA JIAP’SI CEPTTIBHA
KaHIUJAT PUAUIHUX HAYK, JOLEHT Kadeapu
KOHCTUTYUINHHOT0, aMIHICTPATUBHOI'0, €KOJOTIYHOT'O Ta
TPYAOBOIO IIpaBa
[TonraBebKOTO WPUAMIHOTO IHCTUTYTY
HanioHaibHOT0 0PUAUIHOTO YHIBEPCUTETY
imeni fApocaasa Mypporo.

YOPHUI TEHHAIIN OJIEKCIOBIY
KaHAUIAT OPUANIHUX HAYR, TOIEHT,
IOLEHT Kaeapu KPUMIHATICTURA
HarmionaabHOT0 10pUIUYHOTO YHIBEPCUTETY iMeHi
fApocaasa Mynporo

IIIEBYNK OJIEKCAHJIP CEPI'TIIOBUY
KaHAUIAT OPUAUYHUX HAYK, TOLEHT,
3aCTyIHHE JupekTopa [loiTaBebkoro opuamaHoro
IHCTUTYTY 3 HABYAJIBHOI Ta HAYKOBOI pOGOTH, JOLEHT
kKadenpu kapeapu HUBLILHOTO, TOCIOAAPCHKOTO 1
(piHAHCOBOI'O IpaBa
[TonraBehbROTO WPUAUIHOTO IHCTUTYTY

HanioHaabHOT0 0PUANIHOTO YHIBEPCUTETY
Imeni fpocaaBa Mynporo.
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HAIIIOHAJIbHUH IOPUJUYHUN YHIBEPCUTET
IMEHI SIPOCJIABA MYJIPOI'O

INOJTABCHKHUH FOPUINYHUMN IHCTUTYT
HAIIOHAJIBHOI'O IOPUIMYHOI'O YHIBEPCUTETY
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IMonTaBchbKUi WPUANYHUHA IHCTUTYT
HaunionaabHOro OpuIN4YHOro yHiBepcurety imMeni fipociaasa Mynaporo
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