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HNPOXOIKEHHSA CJYKBU B OPTTAHAX MICHEBOI'O
CAMOBPAAYBAHHSA B YMOBAX BOEHHOI'O CTAHY

boxko Boirogumup MukosanoBuy,
3aBiqyBay Kadeapu KOHCTUTYIIMHOTO, aAMIHICTPATUBHOTO,
€KOJIOTTYHOI'0 Ta TPYJIOBOr0 IIpaBa
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HarmionanbHOTro 10puInyHOTO YHIBEpCUTETY iMeH1 SIpocnaBa Myaporo

ORCID: 0000-0002-3963-8461
e-mail: volodya_bozhko@ukr.net

AHoTamiss. Y CTaTTi JOCTIDKYIOTBCS OKPEMI aCIIEKTH IMPABOBOTO PETYIFOBAHHS
NPOXOJKEHHS CIIY)KOM B OpraHax MiICIICBOTO CaMOBPSIYBaHHS, 3alpOBaDKCHI B
yMOBax BOEHHOTO cTaHy B YkpaiHi. [Ipotuaitoun BoeHH1# arpecii pd B Ykpaini Oyio
BBEJICHO BOEHHMI CTaH, OTOJOILIECHO 3arajibHy MOO1UTI3allil0, a TAKOX 3aIpOBaKEHO
HU3KY CHEIIaTbHUX MPABWII MIPOXOKEHHS JePKABHOI CIYKOU Ta CIIyOH B opraHax
MICIIEBOTO caMoBpsiAyBaHHs. L1 HOBaIlli € HaA3BUYANHO BaXKJIMBUMHU, aJ15)K€ B MUPHUHN
Yyac yHacHIioK peainizailii pedopmu neneHTpamizaiii JAepKaBHOI Biaau B YKpaiHi
OpraHd MICIIEBOTO CaMOBpsAyBaHHA HaOyiau 0Oarato J0JaTKOBHX ITOBHOBaKEHb M
KOIITIB, IO JO3BOJIMJIO iM B yMoOBaxX 30poiHOi arpecii (akTuyHo chopmMyBaTH
CBOEP1THUHN MYHIITUTIATbHUNA (DPOHT, MiJICTABUBIIN HATIIHE IIeUe JAepKaBi y 00poThOi
13 arpecopoM.

VY crarti obrpyHTOBaHO, YoMy 3akoH Ykpainu «[Ipo opranizaiiito TpymoBuUx
BITHOCHH B YMOBaX BOEHHOTO cTaHy» Bif 15 6epesns 2022 poky Ne 2136-IX nommpus
JIiT0 Ha MOCaI0BUX OCI0 MICIIEBOTO caMOBpsAyBaHHS jumie i3 19 mumas 2022 poky.

VY cTaTTi 1OCHIIHKEHO 3MICT HACTYITHUX OCOOTUBOCTEH MPOXOIHKEHHS CITY:KOU B
opraHax MiCII€BOTO CaMOBPSITyBaHHs, 3aIIPOBAPKEHNX B YMOBaX BOEHHOTO CTaHY: 1)
3aMpoBa/PKEHO MOXKIIMBICTh BCTAHOBIIOBATH BHINPOOYBAHHS TIpU  YKIIAJCHHI
TPYIOBOIO JIOrOBOpY st OyAb-fIKOI KaTeropii MocagoBUX OCI0 MICHEBOIo

CaMOBpSITyBaHHs; 2) ICTOTHO CIPOIIEHO MPOLEAYpPY NEPEBEACHHS Ta 3MIHU ICTOTHUX

8


https://doi.org/10.21564/2786-7811.1.290454

Boxxo B.M. [IpoxomkeHHs c1y>kOM B OpraHax MiCIIEBOTO CAaMOBPSIYBAaHHS ... Ei
ISSN 2786-7811 Online. Poltava Law Review Ne1/2023 E L=

YyMOB TMpaili [MOocagoBUX 0cCi0 MICIEBOTO CaMOBPSAYBaHHS; 3) PO3UIUPEHO
MOBHOBAXXEHHSI pOoOOTOAABIISI IIOJI0 BCTAHOBIICHHS M OO0JIIKY 4acy poOOTH Ta dacy
BIIMOYMHKY TMOCAJOBUX OCI0 MICIIEBOTO CaMOBpPsSAyBaHHs, 4) 3alpOBaIKEHO
OOMEXEHHS Ha 3aCTOCOBYBaHHS HH3KM HOPM TpPYAOBOTO 3aKOHOJABCTBA,
CIIPSIMOBAHMX Ha peajizallilo mpapa MocaJ0BUX 0CI0 MICIIEBOTO CaMOBPSITyBaHHS Ha
BIJIMIOYMHOK; 5) 3alpoBaJKEHO HOBI YMOBM WIOJO0 OIUIATH Mpalll MOCajoBHX 0cCi0
MICIICBOTO CaMOBPSIIyBaHHS; 6) JO3BOJICHO MPHU3YNMHUHATH Ail0 OKPEMHX MOJOKEHb
KOJIEKTUBHOTO JIOTOBOPY 3a I1HIIIaTUBOI POOOTOAABIIS; 7) 3aMpOBaPKEHO CHeIliaibHi
NpaBuia MO0 MPU3YIUHEHHS i TPYJAOBOTO JOTOBOPY.

Y BUCHOBKax CTaTTi KOHCTATYETHCS, IO 3allPOBaHKCHI B yMOBaX BOEHHOTO
CTaHy 0COOJIMBOCTI MPOXOKEHHS CITyKOH B OpraHax MiCIIEBOTO CAMOBPSITyBaHHS HE
Oymnu camonocTatHiMU. BoHM cripssMoBaHi Ha Te, a0 MAaKCUMAIILHO CIIPHUSITH OpraHam
MICIIEBOT'O CAMOBPSIIYBaHHS Y 3/[INCHEHHI iX TOBHOBAXKEHb B TAKUW TPariyHUM mepiojy
BITUM3HAHOI icTopii. To x nuie 3 yacom MoHa Oyjie 3p0OUTH BUCHOBOK, HACKUTBKH
BOHH BHUSIBUJIUCS €(pEKTUBHUMHU. 3apa3 MOXKHA JIUIIE KOHCTATYBaTH, 1110 3aKOHO/IaBEIlh
ICTOTHO 3MIHMB OaylaHC I1HTEpeciB Cy0’€KTIB BIIHOCHMH MPOXO/KCHHS CIIY)KOU B
opraHax MICIIEBOI'0 CaMOBPSITyBaHHS Ha KOPUCTh poOOTOAABIISI, a0U CIIPUSATH 3aXUCTY
myOJIIYHOTO 1HTEpECY.

Ku104oBi cjioBa: BOEHHHIT CTaH, OpraH MiCIIEBOTO CAaMOBPSIyBaHHs, MOCa0Ba
oco0a MICIIEBOTO CaMOBPsIAyBaHHS, CIyx0a B opraHax MiCIIEBOTO CaMOBPSTyBaHHS,

pedopma neneHTpanizarii.

SERVICE IN LOCAL GOVERNMENT UNDER MARTIAL LAW
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Summary. The article examines certain aspects of legal regulation of service in
local self-government bodies introduced under martial law in Ukraine. To counteract
the military aggression of the russian federation, martial law was introduced in
Ukraine, general mobilization was announced, and several special rules for civil
service and service in local self-government bodies were introduced. These innovations
are extremely important because in peacetime, because of the decentralization reform
in Ukraine, local governments have acquired many additional powers and funds, which
allowed them to form a kind of municipal front in the face of armed aggression,
providing a reliable shoulder to the state in the fight against the aggressor.

The article substantiates why the Law of Ukraine «On the Organisation of
Labour Relations under Martial Law» Ne 2136-1X of 15 March 2022 extended its effect
to local self-government officials only from 19 July 2022.

The article examines the content of the following peculiarities of service in local
self-government bodies introduced under martial law: 1) the possibility of establishing
probationary periods when concluding an employment contract for any category of
local self-government officials has been introduced; 2) the procedure for transferring
and changing the essential working conditions of local self-government officials was
significantly simplified; 3) expanded the powers of the employer to establish and
record working hours and rest periods of local self-government officials; 4) restrictions
were introduced on the application of a number of labour law provisions aimed at
exercising the right of local self-government officials to rest; 5) new conditions for the
remuneration of local self-government officials were introduced; 6) it is allowed to
suspend certain provisions of a collective agreement at the initiative of the employer;
7) special rules on suspension of an employment contract were introduced.

The article concludes that the peculiarities of service in local self-government
bodies introduced under martial law were not self-sufficient. They are aimed at
assisting local self-government bodies in exercising their powers in such a tragic period
of national history. Therefore, only in time will it be possible to conclude how effective

they were. For now, we can only state that the legislator has significantly changed the
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balance of interests of the parties to the local self-government service relationship in
favour of the employer to help protect the public interest.
Key words: martial law, local self-government body, local self-government

official, service in local self-government bodies, decentralization reform.

IHocranoBka mpodaemu. 24 mororo 2022 poky mnpe3uaeHT pd (akTUYHO
orosiocuB Ykpaini BiiHy. [3 24 miotoro 2022 poky 3akoHom Ykpainu «IIpo
3atBepkeHHs Ykaszy Ilpesumenta Ykpainu Ne 64/2022 «IIpo BBeIeHHS BOEHHOIO
crany B Ykpaini» Ne 2102-1X [1] Ha Bciit Teputopii Hamol AepKaBU 3aMPOBAIKCHO
BOEHHUH CTaH, CTPOK il SKOTO HEOJHOPA30BO MPOJOBXKYBaBCsS. Lle 3MIHMIO KUTTS
yCiX YKpaiHIIiB, JISUTBHICTh HE JIMIIE JEP>KaBHUX 1 CAMOBPSAJHUX 1HCTUTYIIH, aje H
rpoMaji Ta OpraHiB MicIleBOro camoBpsiayBaHHs. I[locamoBi ocoOu MiCIIEBOTO
CaMOBPSITyBaHHS C(OPMYBaIU MYHIIUNAIBHUN (POHT, KOTPUH y IHMX CTPAIIHUX
yMOBaxX YCIIIIHO TPOTUMIAB arpecii ¥ CHpusB BUPINIEHHIO HAarajlbHUX I[UTaHb
KUTTEISITLHOCTI HE JIMIIE TPOMaJI, aje ¥ BHYTPINIHBO MEPEMIIEHUX 0ci0, HaIaruu
iM HatHEOOXITHIII TOCTYTH.

3anopyKor Takoi CTIMKOCTI FpOMaJ CTIM HACTIAKK pedopMu JeleHTpaizalii
JIep>KaBHOI BJIaJW, peatizallis sikoi po3noyanacsi y TOBOEHHHM nepio] B YkpaiHi. Y ii
pe3yabTaTi OPraHu MICIIEBOTO CaMOBPSIYBaHHS OTpUMAaM HE JIMIIE ICTOTHO OLIbIIi
MOBHOBKCHHS Y PI3HUX cdepax KUTTETISUIBHOCTI TEPUTOPIAIbHOT TPOMaIH, aje u
no/aTkoBe (hiHAHCYBaHHS, IO iM JIOMOMOTJIO CTaTH HAAIMHOIO OMOPOI0 JAEp>KaBU B
yMOBaX BOEHHOI1 arpecii.

«3aBasguyroun pedopmi AerneHTpamizamii MU TOCTIHHO TEPEeCcBIAUYEMOCS Y
CIIPOMOXKHOCTI TpoMaj, OpaTé Ha ceOe BIAMOBIMATIBHICTH 1 YXBAJIOBATA HEMPOCTI
pilieHHs, OJMCKaBHYHO pearyBaTH Ha BHYTPINIHI Ta 30BHINIHI BUKJIHMKW. BiiiHa 111e
Oimpllle TIOCWSIWJIA POJIb OpPraHiB MICIEBOTO CaMOBPSAYBAaHHS y 3a0e3leueHHi
CTIKOCTI KpaiHu, B OpraHizailii ornopy okymaHtam. ToMy B yMOBaX BOEHHOTO CTaHY
Jiep’kaBa HE 3MEHIIIIIA TTOBHOBKEHHS MICIIEBOTO CaMOBPSAYBAHHS, a 32 OKPEMHUMH

HalnpsMKaMH HaBITh Mocuinia QyHKIIT roaiB rpomMaj 1 1aly iM JOJaTKOBI PECYPCH»,
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— mHaronocuB B’suecnaB Heroma, kepiBHuk Odgicy Konrpecy MicueBux Ta
perioHansHux Biax npu Ilpesuaentosi Ykpainu [2].

11 mororo 2021 poky €Bponeicbkuii mapiaaMeHT HaBITh CXBAJIUB CIELIAIbHY
Pe3omronito mono iMmieMeHTtaunii Ykpainoto Yroau npo acouiauio 3 €C, B sKii
BU3HaB pedopMmy JAeleHTpatizaiii oAHI€0 13 HalychimHimux pedopm B YKpaiHi,
HAaroJOCHB Ha BXKJIMBOCTI 3aBEPIICHHS Li€1 peOpMU LIJISXOM BIAPUTOIO A1AJIOTY MK
opraHamu IICHTPaJIbHOT Ta MICIIEBOi BJIaH, a TAKOX CIIOHYKaB €Bpornelicbky Komiciro
OPUCKIUIMBO BHUBYMTH YCIIIIHI MNPAaKTHUKUA peanizauii pepopmMu B YKpaiHi Ta
JOCJIIIUTH MOKJIUBICTS i1 yIIpOBaKEHHS B IHIITUX JiepkaBax €Bponu [3].

OCKiJTbKM B YMOBaX BifHM BITUYM3HSIHHUI 3aKOHO/IaBEIlb HEOTHOPA30BO 3MIHIOBAB
HOPMH, KOTPI CIIPSIMOBaHI Ha PETYJIFOBAaHHS OKPEMHUX aCIICKTIB IPOXOJKEHHS CITY)KOU
B OpraHax MiCIICBOT'O CAMOBPSITyBaHHs, iX BABYCHHS CTAHOBUTH 3HAYHHI 1HTEpEC, 1110
11 3yMOBITIOE€ aKTyaJIbHICTh OOpPaHOT TEMU JOCIIIKCHHS.

Cran onpanoBaHHs 00pPaHoI NMPO0JEeMATHKH, AHAJII3 OCTAHHIX MyOJaikanii
Ta AocaigxkeHb. OKpeMi TEOPETHUYHI aCHEeKTH MPOXO/KEHHsS CIYKOM B OpraHax
MicuieBoro camoBpsayBaHHsS — gociijpkyBanu  FO.I1. butsak, JI.P. bina-TiyHosa,
B.I. bopnentok, F}O.B. Hlenis, I.b. Komiymko, H.II. Mattoxina, H.B. MimmuHna,
0.10. O0oneHChKHH, O.B. Ilerpuius, C.I'. Cepnorina, B.I1. Tumonyk,
C.A. ®enuniyH Ta 6araTo 1HIIMX BUYSHHUX. Bigmaroun HajaeKHE HAYKOBOMY JOPOOKY
BUIIICHA3BAHUX JIOCIITHUKIB, MA€EMO KOHCTATyBaTH, III0 BOHU CIIPSIMOBYBAJIH CBOIO
yBary mepeBa)kHO Ha aHai31 3aKOHOJABUMX 3acaj MPOXO/KEHHS CIYy)KOU B opraHax
MICIIEBOT'O CAMOBPSITyBaHHS y IOBOEHHUI TIEPiO]I.

MeTta [goc/igKeHHsI — TPOAHATI3ZYBaTH OCOOJMBOCTI 3alpOBaKEHOTO
MPABOBOTO  PETYIIOBaHHS  MPOXO/KCHHS CIOYy)KOM B  OpraHax  MICIEBOTO
CaMOBDSITyBaHHS B YKpaiHi B yMOBaX BOEHHOTO CTaHYy.

Buxiang ocHoBHOro marepiany. HezaGapom micns modaTtky BOEHHOI arpecii
Bepxosna Pana Ykpainm mpuiinsiia 3akon Ykpainu «lIpo opranizaiiito TpymaoBHX
BITHOCHH B yMOBaX BOEHHOTO cTaHy» Bif 15 Gepesns 2022 poky Ne 2136-IX (mami —
3akon 2136-1X) [4].
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[TpuHarimHO X04YeMO MPHUBEPHYTH yBary 10 TOTO, IO Pearyroyd Ha BOEHHY
arpecito p¢, 3aKOHOJABEIb HE BHOCUB 3MIHU J10 3akoHy Ykpainu «IIpo ciyxOy B
opraHax micueBoro camoBpsayBaHHs» Ne 2493-111 (mami — 3akon Ne 2493-111) [5], a
MPUIHAB CIeNiadbHui 3aKOH, CIPSIMOBAHUN Ha PETYJIIOBaHHS TPYIOBUX BiTHOCHH
MpaliBHUKIB yCiX NIANPUEMCTB, YCTaHOB, OpraHizalliid, HE3aJeXHO Bix ix Qgopmu
BJIACHOCTI, BUAY JISIIBHOCTI U raiay3eBOi NPUHAIEKHOCTI, IPEICTABHULITB 1HO3EMHHUX
Cy0’€KTIB rocmofapchkoi MIIbHOCTI B YKpaiHi, 0Ci0, sIKI MPalioloTh 32 TPYAOBUM
JIOTOBOPOM, YKJIaJeHUM 3 (P13MIHIMEU 0c00aMU, a TAKOK Ha MOCaT0BUX 0C10 MICIIEBOTO
CaMOBpSIyBaHHS 1 Ha JIEP>KaBHUX CITY>KOOBIIIB yIIPOJIOBX BOEHHOTO CTaHYy.

OpHak, Ha HaIly JIyMKYy, IOIIMPUTH [IiF0 CIEIiaJbHOTO 3aKOHYy Ha BCIX
BUIIIEHA3BaHUX KaTeropid ocid (30kpema, ¥ Ha TMOCaTOBUX OCIO MICIIEBOTO
CaMOBpSIIyBaHHS) BITYM3HSHOMY 3aKOHOJIABIIO BJAJOCS JIMIIE i3 JIPYroi crnpoou
YHACIi0K HU3KU o0cTaBuH. [lo-niepiie, yepe3 He TOCKOHANIMM npunuc cT. 1 y nepiiit
penakmii 3akony Ykpainm Ne 2136-1X, B skiii Oysio BKa3zaHO, IO BIH «BHU3HAYAE
OCOOJIMBOCTI TPYIOBHX BIIHOCHMHU TIPAIlIBHUKIB yCIX MiANPUEMCTB, YCTAHOB,
opraHizaiii B YkpaiHi He3aJeXHO Bl OpMH BJIIACHOCTI, BUAY JAISJIBHOCTI 1 TATYy3€BO1
HAJICKHOCTI, a TAaKOX OCI0, Kl MPAIfOI0Th 32 TPYAOBUM JIOTOBOPOM 3 (I3UYHUMU
ocobamu, y nepiof aii BoeHHOro cTtany» [4]. Take ¢hopMyIrOBaHHS BiAMOBIAATIO METI,
IPOTOJIONICHI y TOSCHIOBAJIbHINM 3amucii A0 TpoekTy 3akoHy Ykpainu «IIpo
OpraHizaIlifo TpyJ0BHX BITHOCHH B YMOBaX BOEHHOTO CTaHY» (peecTpaliiHuii HoMep
3aKkoHOMPOeKTy Ne7160), 3rimHO 13 SKOKW «3aKOHOMPOEKT CIPSMOBAHUN Ha
PETYIIOBaHHS OKPEMHUX TUTaHb TPYAOBUX BITHOCMH MDK TMPAIliBHUKOM Ta
poOOTO/IaBIIeM B YMOBaxX BOEHHOTO 4acy, BPaXOBYIOUM HEOOXITHICTH 3a0e3MeueHHs
30a71aHCOBAHOCTI MI>K CKOPOUYEHHSIM iX BHIATKIB Ha OTUIATY BiAMYCTOK, HATYPOUYHUX
T'OJIMH, TOJIMH POOOTH y CBATKOBI Ta BUXIHI JHI TOIIO, Ta 3a0€3MCYCHHSIM MIHIMAIBHO
HEOOXITHUX MpaB Ta TapaHTii MpariBHUKIBY [6, c.1].

[ xo4a opranu MiCIIEBOTO CAMOBPSTyBaHHS, y SIKUX MPAIIOIOTh TOCAI0B1 0co0U
MICIIEBOTO CAMOBPSIAYBaHHS, MalOTh CTaTyC HOPUIWYHOI 0cOOM MyOJIYHOTO MpaBa,

KOTpl peani3yloTh CBOIO po0O0TOJIaBUy MpPaBOCyO’€KTHICTb, BCE 3K MOMEPEIHS
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HOPMOTBOpYA NPAKTUKA AIsLIbHOCTI BepxoBHOi1 Paau Ykpainu miaTBepaKye, 1110 KoJIu
HOpMa TpaBa CIPSMOBYETHhCS Ha PETYJIIOBAHHS CYCITUTBHUX BIIHOCHH 33 YYacTIO
OpraHiB Jiep>KaBHOI BJIaJI YU OPraHiB MICLIEBOTO CaMOBPSAYyBaHHS, iX MMOCAJOBUX YU
CiIy’k00BHX 0Ci0, 3aKOHOJIaBEllb 3/1€OUIBIIOI0 BUKOPUCTOBYE CIELIaIbHY BKa3iBKY
mpo 1e. 3okpema, ocKuIbku y cT. 3 Komekcy 3akoHIB mpo mpaio Ykpainu (mam —
K3nll VYkpainu) 3a3HadeHo, M0 3aKOHOJABCTBO MPO TMpAIl0 PETYIIoe TPYIO0Bi
BITHOCHHHM MPAIIBHUKIB YCIX MIJIPUEMCTB, YCTAaHOB, OpraHi3alii, He3aJdexHO BiJ iX
dbopM BIaCHOCTI, BUAY MISJIBHOCTI W Tajy3eBOi MPUHAJEKHOCTI, a TaKOX 0ci0, sKi
MPAIIOOTh 32 TPYJAOBUM JIOTOBOPOM 3 Ppi3udHUMU ocobamu [7], y 4.3 cT. 7 3akony Ne
2493-111 3akoHOMaBElh CIEIIAIBHO HAroJjoIIye: Ha IOCAJOBUX OCI0 MiCIIEBOTO
CaMOBDSITyBaHHS TIONIUPIOETHCSA il 3aKOHOJABCTBA YKpaiHW TIPO TMpaiio 3
ypaxyBaHHSIM OCOOJIMBOCTEH, mependauyeHux 1M 3aKOHOM [5].

[To-npyre, depe3 He MOCKOHAIMK MPUITKC 3alpPONOHOBAHOT penakifii 1. 2
Pozniny «IIpukiamesi nomgoxxeHHs» 3akony Ne 2136, BiANMOBIIHO A0 siKOTo riaBy XIX
«IIpukinnesi nonoxxenus» K3nll Ykpainu 6ys0 10MOBHEHO M. 2 HACTYITHOTO 3MICTY:
«Ilim "ac aii BOEHHOrO CTaHy, BBEIECHOIo BIAMOBIAHO 10 3akoHy Ykpainu «lIpo
IIPaBOBUM PEKUM BOEHHOTO CTaHY», JIIOTh OOMEXEHHS Ta OCOOJMBOCTI OpraHizarlii
TPYJIOBUX BITHOCHH, BCTaHOBIICHI 3akoHOM Ykpainu «IIpo opranizamito TpymoBUX
BIIHOCHH B YMOBaX BOEHHOTO CTaHy»». [IpuHarimHo Haragaemo, 0 BiATOBITHO 10
9.3 cr. 7 3akony Ne 2493-III, na mocagoBuX OCI0O MICIIEBOTO CaMOBPSAyBaHHS
MOIIHUPIOETHCS /sl 3aKOHOJJABCTBA YKPAiHU PO MPAIIo 3 YpaxyBaHHIM 0COOJIMBOCTEM,
nepenbauenux muMm 3akoHoM. To x K3mll Vkpainm #t mepma penakiis 3akoHy
Ne 2136-IX manu 6 MOMMPIOBATUCS HA MOCATOBUX OCIO MICIIEBOTO CaMOBPSITyBaHHS
BUKIIFOYHO Y TOMY BHUMAJKY, SKOU OKpeMi aclieKTH MPOXOKEHHS CIIy>kOU B OpraHax
MICIIEBOTO CaMOBPSITyBaHHs HE OyJI0 BPEeTyIhOBaHO creriaaibHuM 3akoHoMm Ne 2493-
1.

Taka mnepma penakmiss 3akony Ne 2136-1X po3Bomuna HarmionansHoMy

areHTCTBY YKpaiHW 3 MUTaHb JAep>KaBHOI ciyx0u [8] Ta MiHICTEPCTBY €KOHOMIKHU
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VYkpainu 3aifHATH CX0K1 MO3MIT 00 TOr0, U0 WOro HOPMH HE MOIIMPIOIOTHCA HA
MOCaJI0OBUX 0C10 MICIIEBOrO CaMOBPSITYBaHHS Ta JEP>KaBHUX CIIyKOOBIIIB [9].

Tomy | munasa 2022 poxy BepxoBHa Pana Ykpainu npuiiHsana 3akoH YkpaiHu
«IIpo BHeceHHs 3MIH J0 JIESIKUX 3aKOHOJABUMX aKTIB YKpaiHU IIOAO ONTUMI3aIlii
TpynoBux BigHocuH» Ne 2352-1X [10], sxkum ct. 1 3akony Ne 2136-1X Bukiana y
HacTynHii pepakuii: «lleit 3akoH BHU3HAYae OCOOIMBOCTI MPOXOJKEHHS AEP>KABHOI
CiIy’k0H, ciay>kOM B OpraHax MICLIEBOTO CaMOBPSYBaHHS, OCOOJIMBOCTI TPYIOBHX
BITHOCHH IPAI[IBHUKIB YCIX MIAMPUEMCTB, YCTAHOB, OpraHizaiiil B YkpaiHi He3aJ1eXHO
BilT (GOpMH BIACHOCTI, BUAY ALSUIBHOCTI 1 Tally3€BOi HAJEKHOCTI, MPEICTAaBHUIITB
1HO3€MHHUX CYyO’€KTIB TOCMOAAPCHKOI MAISNIBHOCTI B YKpaiHi, a Takox oci0, sKi
MPAIIOOTh 32 TPYJOBUM JIOTOBOPOM, YKIIAJICHUM 3 (PI3MUHUMHU 0co0aMu, y mepiof ii
BOEHHOTO CTaHy, BBEJIEHOTO BiNOBiMHO 10 3akoHy Ykpainu «[Ipo mpaBoBuii pexxum
BOEHHOTO CTaHy»». OKpiM TOTO, 3aKOHOJIaBEIlb YTOUHMB, 110 y MEPioJ Jii BOEHHOTO
CTaHy He 3aCTOCOBYIOTHCS HOPMH 3aKOHOJ/IAaBCTBA PO Mpailko, 3akoH1B Ykpainu «I1po
JepkaBHY CIyx0y», «IIpo ciyx0y B opraHax MICIEBOTO CAMOBPSIYBaHHS, THIINX
3aKOHO/JIaBYMX aKTIB, 1[0 PETYJIOIOTH MISUIBHICTh JEPKaBHUX CITY>KOOBIIIB, TOCATI0OBUX
0ci0 MICIIEBOTO CAMOBpAJIYBaHHA y YacTHHI BIIHOCHH, BPETyJIbOBAHUX 3aKOHOM
Ne 2136-1X (BiamoBigHO 10 4.3 cT. 1 3akony Ne 2136-1X y unHHIN penakiii).

To x daxktuuro mumie 13 19 munasa 2022 poky (i3 aHA, KOau HaOpaB YMHHOCTI
3akoH Ykpainu «IIpo BHECEHHs 3MIH JI0 JIESIKUX 3aKOHOJABUMX aKTIB Y KpaiHH 11010
ontuMizarii TpygoBux BimHOocHH» Ne 2352-1X [10]) Oyio 3ampoBaKeHO ICTOTHI
3MIHM YMOB MTPOXOJI’KEHHS CITy>KOU B OpraHax MiCIIEBOTO CaMOBPSITyBaHHS.

Sxi x came 3MiHM Oyll0 3ampoOBaPKEHO MIOJI0 TPOXOKEHHS CIIYXKOH
MOoCcCajoBUMU ocobaMu MicueBoro camoBpsnyBanHs? [lo-mepine, 3akOHOJABElb
JI03BOJIUB HA TMepioJ JAli BOEHHOIO CTaHy BCTAHOBJIIOBATU BUIPOOYBAaHHS MpPU
VKJIaJCHH] TPYIOBOTO IOTOBOPY ISt OYb-5KO1 KaTeropii mpaiiBHUKIB (B1IMOBITHO 10
4.2 cT.2 3akony Ne 2136-1X). Tyt gopeyHo mpuramatv, 0 B MUPHHH 4Yac TpH
MPU3HAYEHHI MMOCAI0BUX 0C10 MICIIEBOTO CaMOBPSIyBaHHsSI BUIIPOOYBaHHS HE MOKHA

Oy70 BCTaHOBIIOBATH, amke 3rimHo 13 a63. 5 cr. 10 3akony Ne 2493-111 BoHm
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MpU3HAYAINCS 3a MIJACYMKaMH KOHKYpPCHOTO Bi0opy, a 4. 3 cr. 26 K3nll Ykpainu
MICTUTb 3a00pPOHY Ha BCTAHOBJIEHHS BUIPOOYBaHHS y TOMY YUCII1 i JJ1 EPEMOXKIIIB
KOHKYPCHOTO BIZIOOPY Ha 3aMIIICHHS BAKAHTHOI TOCAH.

[To-apyre, 3akonom Ne 2136-IX icTOTHO CHPOIIEHO B YMOBaX BOEHHOTO 4acy
MpoLEeaypy NEepeBEIeHHS Ta 3MIHU ICTOTHUX YMOB Ipalli I0CaJ0BUX OCI0 MICIIEBOTO
caMOBpsIIyBaHHs (BIANOBIAHO 10 4.1 cT. 3 HOBOrO 3akoHy). To x Tenep podoToaaBeb
Ma€ TpPaBO MEPEBECTH TAKOro MpalliBHUKA Ha 1HIIY poOoTy 0e3 ioro 3roau (3a
BUKJIIOUEHHSAM TMEpPEeBEICHHs Ha poOOTYy B 1HUIY MICLIEBICTh, Ha TEPUTOPIl SKOi
TPUBAIOTh AaKTHUBHI OOWOB1 Jii) JWIe JJs BiIBEpHEHHs a0o0 JIiKBiAaIlli HACIiJIKiB
00MOBHX JI1H, @ TAKOX 1HIIUX 0OCTaBUH, 110 CTABIATH a00 MOXKYTh CTAHOBUTH 3arpo3y
KHUTTIO YU HOPMAaJbHUM J>KUTTEBUM YMOBaM IIIOJIEH, SIKIIO Taka poboTa He
NPOTUIIOKA3aHa MPAIIBHUKOBI 3a CTAHOM 3J0pOB’s, a TAKOX 13 OIJIATOIO Tpaill 3a
(GakTUYHO BHKOHaHy pOOOTY, aje HE HWXK4Ye BiJl CEepelHbOi 3apoOITHOI IUIaTH 3a
oTepeIHROI0 Po00TOI0. DAaKTUUHUN PiBEHB 30epeKeHHs 3apo0ITHOT IJIATH Y TAKOMY
BUIIAJIKY MOXKE€ BU3HAuaTHCAd a00 y KOJEKTUBHOMY JOTOBOpPI, 200 B MOJIOKEHHI TIPO
OTUIATY TIpalli BIAMOBIAHOTO OPTraHy MICIIEBOT'O CAMOBPSITYBaHHS.

Taxkum yHOM, 3aKOHOIABEIlb 3aMPOBAIUB 30E€pEKEHHS 3apPOOITHOT TUIATH Y pasi
IIepPEBE/ICHHSI TIpalliBHUKA HA 1HITY poOOTYy B yMOBaxX BOEHHOTO CTaHy Ha yBECh Yac
TAKOTO TEpEeBEJCHHS, Ha BIAMIHY Bif Hpumucy, BimoOpaxeHoro y cr. 114 K3mll
VYkpainu, 3rifHO 13 SKUM NpU NEPEeBEACHHI MpalliBHUKA HA IHIIY MOCTIHHY HIDKYE
OIUTauyBaHy pPOOOTy 3a MpaIiBHUKOM 30epiraerbcs MHOro mMoIepeaHid cepeaHii
3apoOITOK JIUIIIE YIIPOIOBK ABOX THXKHIB 13 JHS TIEPEBEICHHS.

OxpiM TOTO, SKIIO HEOOXITHO 3MIHUTH ICTOTHI YMOBH CITY>KOU TTOCAaIOBUX OC10
MICIIEBOTO CAMOBpsAyBaHHS (peXHM CIy>KOM, BCTaHOBJIEHHA abo0 CKacyBaHHS
HEMOBHOTO POOOYOro Yacy, CyMileHHs mpodeciii, 3SMiHy HaliMEeHYBaHHS ITOCaJ TOIIO),
a0o 11 oru1aTv, TO B yMOBaX BOEHHOTO CTaHy HE MOTPIOHO 1X MOBIIOMIISTH MPO 1€ HE
MI3HIIE HIK 3a JIBa MICSIll 10 3aIIPOBAKEHHS TaKWX 3MiH (Ha BUKOHAHHA 4.3 CT. 32

ta ct. 103 K3nll Ykpaian). Bignosigao 10 4.2 ct. 3 3akony Ne 2136-1X poboTonaBens
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MOBUHEH JIMILE NMPOIH(OPMYBATH MpaLlIBHUKA PO 3MIHY ICTOTHUX YMOB Ipari Ta ii
OIUIATHU HE MI3HIII SIK IO 3alPOBAJMKEHHS TAKUX OHOBJICHUN YMOB OIUIATH Ipaill.

[To-TpeTe, 3aKOHOMABENh PO3IMIMPUB TIOBHOBAXKCHHS POOOTOMABIS OO0
BCTAHOBJICHHSI ¥ OOJIIKYy 4Yacy poOOTH Ta yacy BIAMOYMHKY IpalliBHUKA. 30Kpema,
BIMOBIAHO 110 cT. 6 3akoHy Ne2136-IX poboronasenr HaOyB Taki MOBHOBAYKEHHS:
BCTAQHOBJIIOBATH IT'ATUJCHHUHN (IIECTUAECHHUN) pOOOYMI TIIKIICHb, BH3HAYATH Yac
MoYaTKy (3aKiHYEHHsI) IIOJIGHHOI POOOTH; CKOPOTHUTH TPUBAIICTh HIOTHYKHEBOTO
Oe3nepepBHOIO BIIMOYMHKY (10 24 roauH). OIHAK 3 OTJIS Y Ha TE, 110 MOCa0B1 0COOU
MICIIEBOTO CaMOBPSIyBaHHS, 3aJIe)KHO Bl Cy0’€kTa, SKMH iX mpu3Hayae (oOupae),
HOJIUISIOTHCS HA TPH TPpyIH (TepIa — Ti, o0 0OUParOThCs 0e3MocepeHBO IPOMAJIONO;
apyra — Ti, 0 OOMPArOThCA (3aTBEPIKYIOTHCS) MICIIEBOIO PAJION; TPETS — Ti, IO
IPU3HAYAOTHCS CUIBCHKUM, CEJTUITHUM, MICHKUM T'OJIOBOIO), II€ 3yMOBIIIOE TIPOOIEMY
IIOJI0 BU3HAYCHHS  HAJICKHOrO Cy0’€KTa, YIIOBHOBA)XXECHOTO  3JIIHCHIOBATH
MTOBHOB)KCHHSI, 3a3Ha4eHl y cT. 6 3akony Ne 2136-1X. Amke B MUpHHI 4ac yci i
BITHOCHHH PETYJIIOBAIIMCS MPaBUIaMU BHYTPIITHBOTO TPYIOBOTO PO3MOPSAKY, abo y
KOJIEKTUBHOMY JTOTOBOPI.

[lo-ueTBepTe, B yMOBaX BOEHHOTO CTaHy 3alpOBAXKEHO OOMEXEHHs Ha
3aCTOCOBYBAHHS HACTYIHUX HOPM TPYAOBOTO 3aKOHOJABCTBA: MIOJIO0 CKOPOUYEHHS
TPUBAJIOCTI POOOTH HaANEpe0H1 CBITKOBHX, HEPOOOUHMX 1 BUXIIHHX JHIB SK NPH
I’ ITUIGHHOMY, TaK 1 TPH IIECTUACHHOMY pOOOYOMY THIXKHI Ha OJHY TOJUHY
(BigmoBimHO 10 cT. 53 K3mll Ykpainu); moa0 CKOpoueHHS TPUBAJIOCTI poOOTH B
HIYHUK 4ac Ha ojxHy roauHy (3rigHo 13 cT. 54 K3nll Vkpainm); momo oOMexeHHS
TPUBAJIOCTI HAAypoyHuX poOiT (Ha BukoHanHs ct. 65 K3nll Vkpainu); momo
MePeHECEHHS CBATKOBUX, HEPOOOUHX THIB Ha HACTYITHUNA J€HB, KOJIM BOHU 301Tat0ThCS
13 BuximauM aHeM (BignoBimgHo 1o ct. 67 K3nll Ykpainn); momo 3a6oporu podotn y
BUXIHI JTHI Ta JTO3BOJTY 3aJIy4aTH JIUIIE OKPEMHUX KaTEropiil MpaiiBHUKIB 10 pOOOTH Yy
BHXIJIHI JTHI JIUIIE Y BUHATKOBUX BUmNanakax (3rimuo i3 c¢r. 71 K3nll Ykpaian); momo
oOMeXeHHsI BUJIB POOIT, 10 BUKOHAHHS SIKUX MOXYTh 3alydaTHCSl MPAL[IBHUKHU Y

CBATKOBI1 Ta HepoOoui AH1 (cT. 73 K3nll Ykpainun); moao HeBpaxyBaHHs! CBATKOBUX 1
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HEepoOOUMX AHIB MPH BU3HAYEHHI TPUBAJIOCTI LIOPIYHUX BIAMYCTOK Ta JOJATKOBOL
BIINYCTKM MpaliBHUKAM, SIKI MarOTh JITed ab0 MOBHONITHIO JUTHHY — OCo0y 3
IHBANIIHICTIO 3 AUTHHCTBA miarpynu A I rpymu (BigmoBimHo no ct1. /8-1 K3mll
VYkpainu) Touro.

[To-r’siTe, B yMOBaX BOEHHOTO CTaHY BCTAHOBJICHI HOBI HOPMH OO OILIATH
Tpalli Noca0BuX 0ci0 MICIIEBOTO CaMOBPSITYBaHHS. 30KpeMa, poOOTOIaBIs 3BUTBHEHO
BiJl IOPUAMYHOI BIIMOBIAJBHOCTI 32 MOPYUIEHHS 3000B’S3aHb IMIOAO MOPYLIECHHS
CTPOKIB BHWIUIATH 3apOO0ITHOI TUIATH, SKIIO BiH 3MOXE JOBECTH, IO MOPYIICHHS
CIIpUYMHEHE BEJACHHSIM OOMOBUX 11 a0 1HIIMMU 00CTaBUHAMU HENEPEOOPHOI CHIIH.
VY 1poMy pas3i CTPOKHM BHUILIATH 3apOOITHOI MJIATH MOXYTh OYTH MOJIOBXKEHI JO TOTO
4acy, JIOKM HE BIIHOBUTHCA ASUTBHICTH poOOTOMaBIs (BiAMOBiAHO 110 cT. 10 3akoHy
Ne2136-1X).

OxkpiMm ToOTO, BiAMOBIMHO J0 TocTaHOBU Kabinety MinicTpiB Ykpainu Big 25
kBiTHS 2023 poky «/lesKi muTaHHs OIUIaTH MpaIlli MPaI[iBHUKIB JepyKaBHUX OpPTraHiB Ta
OpraHiB MICIIEBOTO CaMOBPSIyBaHHS 1M1 4ac BOeHHOTOo cTaHy» Ne 391, 3 ypaxyBaHHSIM
3MiH, BHECEHUX MOCTaHOBOI Ypsay Bia 16.06.2023 poky Ne612, Ha mepios; BOEHHOTO
CTaHy OpraHaM MICIIEBOI'O CaMOBPSIYBaHHS PEKOMCHIYETHCS ISl MPAIiBHUKIB, SKi
Oe3rmocepeIHbO 3/IIHCHIOITH CBOT TOBHOBAKCHHS ;

- Ha TEPUTOPIAX AaKTUBHUX OOMOBUX [T, BKIIFOUCHUX JI0 MEPEIIiKy TEPUTOPIi, Ha
SKUX BEIyThCsA (Benucs) OoWoBi aii a00 THMYACOBO OKYIMOBaHUX POCIHCHKOIO
denepairiero, 3aTBEpPKEHOT0 MIHICTEpPCTBOM 3 MUTaHb peiHTErpaiii TUMYacoBO
OKYTIOBAaHHUX TEPUTOPINA YKpaiHu, I AKUX HE BU3HAUEHA JlaTa 3aBEepIICHHS 00MOBHUX
i, TTOCa0B1 OKJIaW BU3HAYAIOTHCS 3 YpaxyBaHHAM KoedimienTa 2.0;

- Ha TEPUTOPIAX MOKIMBUX OOWOBUX Jii, BKIIOYECHUX J0 TEPEIIKY TEPUTOPIi,
Ha SKUX BEAYyThCs (Benmucsi) O0HOBI il a00 TUMYACOBO OKYIMOBAHHMX POCIHCHKOIO
denepartiero, I AKUX HE BU3HAYCHA JaTa MPUITMHEHHS MOXKJIHMBOCTI OOMOBUX i,
MOCaI0OB1 OKJIAJM BU3HAYAIOTHCS 3 ypaxyBaHHAM Koedimienra 1,5 [11].

Po3ramyBanHsi poOOUMX MicCllb MOCAJOBUX OCIO MICIIEBOTO CaMOBPSIAyBaHHS

BU3HAYAETHCA CYO’ €KTOM MPU3HAYCHHS IUJISIXOM 3aTBEP/IKEHHS BUUEPITHOTO MEPEIIKY
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MpaliBHUKIB, KOTP1 3111 CHIOIOTH CBOT TOBHOBAXEHHS 0€3M0CEPEAHBO HA TEPUTOPISX,
Ha SKMX BeAyTbcs (Benmucs) Ooitosi aii. lompasaa, muM mpaiiBHUKaM 3a MEPIOAH
poOOTH Ha TEPUTOPIAX, SIKI HE BKIIOYEHI JI0 MEPENIKy TEPUTOPiil, HA SKUX BEILYThCS
(Benmucsi) OoioBl aii @00 THUMYAacCOBO OKYMOBaHUX POCIMCHKOI (Qeepalri€ro,
HapaxyBaHHs 3apOo0ITHOI TUIATH TMPOBOJAUTHCS BHUXOJSYM 3 TOCAJOBUX OKJIAJIB,
BU3HAYCHHMX 3aKOHOJIABCTBOM Y MUPHHM Yac.

OxkpiM TOro, mpaliBHUKaM OpraHiB MICIEBOIO CaMOBPSAIYBaHHS, SKi
0e31mocepe/THbO  3IIMCHIOIOTh CBOi ITOBHOBAXKEHHS HA TEPUTOPIAX MOXKIMBHX YU
aKTUBHMX OOMOBHMX il Ta SIKUM MiIBHUILYIOTbCA PO3MIPHU TMOCAIOBUX OKJIaAIB (Ha
BUKOHAHHS BHUIIEHa3BaHOI moctaHoBu KabOinety MinicTpiB Ykpainu), 3a00poHEHO
BCTAHOBIJIFOBATH 1HIII1 BUIUIATH 32 poOOTY 3 OCOOJUBUMH YMOBaMU Tpalli, BU3HAYECH1
IHITUMHU aKTaMu Y psay (BIAMOBIIHO 0 MIAMYHKTY 4 mocTaHoBU Ne391).

[To-mocTe, Ha MepioJ BOEHHOTO CTaHY Jis OKPEMHUX IMOJIO0KEHb KOJECKTHUBHOTO
JIOTOBOPY MOYKe OyTH 3ynuHEHa 3a iHiiaTiuBoio podoroaanis (cT. 11 3akony No2136-
[X). IIpaBo3acTocOoBHa TpaKTHKa IOJAO peajizamii Ii€i HOPMU CBIIYUTH, IO
31€OUTBIITIOTO OPTaH MICIIEBOT'0 CAaMOBPSAyBaHHS HE 1HIIIIOE, a TIPUIMAE PIICHHS PO
3YIMUHEHHS i1 OKPEMHUX IOJ0KEeHb (IHKOJIM HAaBITh YChOTO TEKCTY) KOJEKTHBHOI'O
noroBopy. Ha namy nymky 1ie cymnepeuuts cT. 11 3akony Ne 2136-1X. [onpasna
OCKUTbKH B YKpaiHi 3 2016 poky BiACYTHIN opraH JepKaBHOI BIIaJIu, HaILICHUN
MOBHOBXCHHAM 3JIMCHIOBATH OQimiiiHe TIyMadyeHHS 3aKOHIB YKpaiHW, aKe
3akonom VYkpainu «IIpo BHecenHs 3miH 10 Korctutymii Ykpainun (momo
npaBocys)» Bin 2 uepBHa 2016 poky Ne 1401-VIII Gyno BHeceHO 3MiHM i IO CTATTI
150 Konctutynii Ykpaiau, skumu Koncturymiiauit Cyn Ykpainu mo30aBuiIn TaKOTO
MOBHOBaKeHHs [12], nuime 3 miInHOM Yacy MOKHa Oyae 3poOWTH aHali3 CymoBOi
MPAKTUKH 1010 3aCTOCYBaHHS BUIIIEHA3BAHOT HOPMU 1 OIIHUTH Ti.

[To-choMe, 3ampoBaKEHO CHEIialbHI TpaBuUja MO0 NPU3YNUHEHHS il
TPYJOBOTO JOTOBOPY B yMOBaX BOEHHOTO CTaHy. BimmoBigHo g0 cT. 13 3akony
Ne 2136-1X, npu3ynuHeHHS [ii TPYAOBOTO JOTOBOPY Yy 3B’SI3KY i3 BOEHHUM CTaHOM

MOXJIMBE JIMIIE y TOMY BUIAAKY, KOJIHM OOWUJBI CTOPOHHM TPYAOBOTO JOTOBOPY HE
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MOXXYTh BHUKOHYBAaTH CBOi TPYJIOBI OOOB’SI3KH. [HILIATOPOM TAaKOTO MPU3YHNUHEHHS
MOke OyTH Oyzb-sKa i3 CTOpPIiH TPYAOBOTO JOTOBOPY, @ CTPOK TaKOTO MPU3YITUHCHHS
HE MMOBMHEH MEPEBULIYBATH NEPIOY A1l BOEHHOTO CTaHy. Y pa3i NPUHHATTA pILICHHS
PO CKacyBaHHS MNPU3YNMHUHEHHS Jii TPYJOBOTO JOTOBOPY JO MPHUIMHEHHS abo
CKacyBaHHS BOEHHOTO CTaHy poOOTOjaBelb MOBHHEH 3a 10 KaJleHTapHUX IHIB JIO
BITHOBJICHHS [1i TPYJOBOTO JOTrOBOPY MOBIJOMHUTH IIOCAJ0BY OCO0Y MICUEBOTO
CaMOBPSITyBaHHS TIPO HEOOXIIHICTh MPHUCTYNMHUTH JO BUKOHAHHS CBOIX TPYIOBHX
0o00B’s13kiB. [lpusynuHeHHs [ii TPyAOBOTO JOTOBOPY 3 IIIEI0 KaTEropier ocid
3MIACHIOETHCS HAa TMIACTaBl Hakazy (pO3MOPSKEHHs), MPOEKT SKOro Mae OyTH
y3rOJIPKEHO 13 BIMCHKOBOIO aJMIHICTPAIlI€EI0 HACEJIICHOTO MYHKTY, SKIIO K BOHA HE
yTBOpPEHA Ha TEPUTOPIl HACEIIEHOTO IYHKTY, JIe 3apeECTPOBaHMI poOOTOIaBEIh, TO 13
BIJIMOB1IHOIO paiOHHOIO (001aCHOI0) BIHCHKOBOIO aIMIHICTpAIII€IO0 (BIATOBITHO 0 4.2
ct. 13 3akony Ne2136- 1X).

BucnoBku Ta nmpomno3umii. TakumM 4YMHOM, MIICYMOBYIOYM BHIIEBUKIAICHE
MOXEMO CTBEp)KyBaTH, IO 30poiHa arpecis pociiickkoi (eaeparii 3ymoBuiIa
HEOOXITHICTh IIBHJKOTO TIOIIYKY Ta peamizalii e(peKTMBHUX 3aco0iB HE JIMIIE
BIMCHKOBOI, aje W IOPUAWYHOI TPOTHAI, KOoTpa O J03BOJIMJIA MaKCHUMAaJIbHO
pallioHaJbHO Ta OIIAJTMBO BUKOPUCTOBYBATH YC1 HasIBHI (Y MepIITy 4epry — JIIOJICHKI)
pecypcH, abW CTBOPUTH MAaKCHMAJIbHO CIPUSATIWBI YMOBHU JJIsl MPOTHII arpecopy.
Tomy BuIe3ragani 3aKOHOIaBY1 HOBAITIi 11010 0COOIUBOCTEH MPOXOKEHHS CITYKOU
B OpraHax MICIIEBOTO CaMOBPSIYBaHHA B YMOBaX BOEHHOTO CTaHy He Oynu
camonocTaTHIMU. BoHu Oynu cipsMoBaHi Ha Te, a0 MaKCUMAJILHO CIIPUSATH OpraHam
MICIIEBOT'O CAMOBPSAyBaHHS Yy 3/1IICHEHH] 1X MOBHOBAKEHb B TAKHI TParidHUM Mepiojt
BITUM3HSHOI icTopii. To & JUIE 3 4acOM 3MOXKEMO 3pOOWTH BUCHOBOK, HACKUIBKH
BOHU BHSIBIUTHCS €(DEKTUBHUMH. 3apa3 MOXKEMO JIHMIIEe KOHCTATyBaTH, 110 B yMOBax
BOEHHOTO CTaHy 3aKOHOJABEIb 3MIHMB OallaHC IHTEPECIB CYO’€KTIB TPYIOBHX
BITHOCHH Ta BITHOCHH MPOXOJKEHHS CITy>KOU B OpTaHax MICIIEBOT'O CAMOBPSITyBaHHS

Ha KOpUCTh poOoTOoNaBls (y HAIIOMY BHUIAAKy — CyO’€KTa MpPU3HAYCHHS —
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BIJIIOBIJTHOTO OpPraHy MICLIEBOI'O CAMOBPSIIYBaHHs ), a0U CIPUATH 3aXUCTY ITyOJI1YHOT O

IHTEpECYy.
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OCOBJIMBOCTI I AXOAIB 10 3ACTOCOBYBAHOCTI 3ACTEPEXEHbD
PO HEKOHKYPEHIIIO B MEJJUYHIN MMPAKTHUIII B KOHTEKCTI
ETUKO-ITIPABOBUX MIPKYBAHDb
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AHoTanis. B ocHOBI npo6yiieMaTuKy yroj Mpo HEKOHKYPEHIIII0 Y BiTHOIICHH]
JKapiB JISKUTh CKJIaJHA CUCTEMA CYNEPEWwIMBUX IHTEPECIB, MpaB 1 LUIEH Ccy0'eKTiB
PaBOBIIHOCHUH, 10 OEpyTh y HHUX y4acTb. 3 OJIHOTO OOKY, OOMEXKEHHS II0J0
HEKOHKYPEHI[li Ta MOXJIMUBICTh iX BUKOHAHHS € OYEBHIHOI0 YACTUHOI 3aKOHHOTO
Oi13Hec-1HTepecy poOOTONaBII, IO IPYHTYETHCSA HA CBOOOJI JOTOBOPY, 3 IHIIOTO -
BUIBHM HEOOMEKEHMM PUHOK, 3aroOiraHHs MOHOTMOJI3aIlii, JOCTYIHICTh MEINYHOI
JIOTIOMOTH Ta OXOPOHHM 3JIOPOB'S, MPaBO BUOOPY JIIKaps € COILIaJbHIMHU CTaHIapTaMH,
a OTXKE - YacTHHOK CYCIIUIBHOTO IHTEpecy, KpiM TOro, OOMEXKEHHS IIOJ0
HEKOHKYpEHI[i BIUIMBAIOTh HAa MpaBo JKaps Ha mpaimo. bamanc MK muMH
KOMITOHEHTaMU € JIOCUTh YYTIUBUM 1 BaKKOJIOCSKHUM.

3acTocyBaHHS TOJOKEHb PO BIAMOBY JIKaps BiJ KOHKYPEHIlII MOKHA 3HAUTH
B PI3HUX THNAaX BIIHOCHH: TPYIOBUX JOTOBOPAX, JOTOBOPAX MPO CHLIBLHY

TISUTBHICTh, TPOJAXKY MEIWYHOI TPAKTHUKUA. AJie CKIAIHICTh TOETHAHHS
MIPaBOBHX, CTHYHHMX, COIIAJBHUX TIHUTaHb, a TAaKOX Pi3HI IMAXOAH IO IIPaABOBOIO
PETYIIOBAHHS MiIBUIIYIOTh aKTYadbHICTh JOCITIHKCHHS.

JlocmimKeHHsT TPYHTYEThCSI HA HOPMATHBHO-TIPABOBUX akTax HiMmeuuwHw,
Benukoi bpuranii, Icnanii, [seiimapii, CIIIA, HayKOBUX JOCHIIKEHHIX Ta JyMKax
MPOTPECUBHO MUCISAYUX JIOJied y i cdepl. B OCHOBY cTaTTi MOKIJIAIEHO
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JiaTeKTUYHUM, TOPIBHSUTbHUM, aHAIITUYHUM, CHHTETUYHUN T4 KOMIUIEKCHUM METOJIH.

Yroau mpo HEKOHKYPEHI[I0 MOXYTh MaTH COLIaJIbHI MepeBard B ACSKUX
CUTYaLlisIX: CIYTYBAaTU IHCTPYMEHTOM 3aXHCTy KOMEPUIHHOT TAEMHUIII, IO CTUMYJIIOE
IHHOBAI[1i; 3MEHILIEHHS KUMOBIPHOCTI1 3BUJIbHEHHS Mpal[iBHUKA MOXE MiIBUILUTHU SKICTh
MEIUYHUX TOCIYT 3aBJISKM MIJBULIEHHIO KBadiikalii MpamiBHUKIB TOIIO. Auie
ICHYIOTb 1 CEpHO3H1 pU3HKHU ISl MpalliBHUKA, pOOOTOABLIS Ta CYyCHUIbCTBA B LILIIOMY.

AHaNI3yl0un 3MICT 3aCTEPEKEHHS MPO HEKOHKYPEHII0 B LUJIOMY, MOXHA
IPUITYCTUTH, 1110 BOHO BKJIFOUA€ B ce0e CIM OCHOBHUX MOMEHTIB: cy0'eKT; popma; vac;
TEPUTOPIsi; 0OCAT Ta BUJ OOMEKEHb, «BUKYM» 3acTepeKeHHsl Ta komreHcaris. I[li
XapaKTEPUCTHUKH € SAPOM 3aCTEPSKCHHS MPO HEKOHKYPEHIIiIo, i, OEpy4H 10 yBaru
IIPHUHIIAIT CBOOOIM YKIIaJICHHS JIOTOBOPIB, CaMe MPaB03acTOCOBYA MTPaKTHKa BU3HAYAE
MIHIMQJIBHI Ta MAaKCUMAaJIbH1 MEX1 TAKUX OOMEKCHb.

AMepuKkaHChKa IpaBOBa KOHIICHIliS YiTKO 0a3yeTbCs Ha BIPOBAIKCHHI
3aKOHOJJaBYO BCTAHOBJIEHUX OOMEKEHb Ha HEKOHKYPEHIII0 3 JKapsMu (Topsn 3
IHIIUMU KaTeropismu). €Bporneiichbka mpakTUka, Oyaydu JOCUTb CX0KOI0 3 TOUKU 30PY
TOT0, IO TaKe yroja Mpo HEKOHKYPEHIIIIO Ta Ha SKUX MPHUHIMIAX BOHA IPYHTYEThCH,
BOYCBHU/Ib, BIAPIHIAETHCA 32 OOpaHHMM IMJIXOJOM 4Yepe3 BIACYTHICTh CHEIlaJbHUX
3aKOHO/aBYMX IMOJIOKEHD MO0 PEryTIOBaHHS HEKOHKYPEHIIii JIIKapiB.

BifcyTHICT, TTpaBOBOTO peryiiroBaHHS Ta IPaBO3aCTOCOBYOI MPAKTHKU Y ITIH
chepi y CBITI € OYEBHIHOIO, TOMY BIAMPABHOIO TOYKOI Yy BHUPINICHHI MHTaHHS
MPaBOMIPHOCTI YKJIAJEHHA JKapeM YroAW TMpo HEKOHKYpeHIlilo Oyae BHOIp
BIIMOBITHOT KOHIEMIII. AHATI3YIOYM 3alpOINOHOBAaHI KOHIEMINI, MH JIHAIUIH
BHUCHOBKY, 1110 HAMOUTBII MEPCIIEKTUBHUM OyjIe MiX11, SKHUH Mojsrac B KOHKpeTH3aIii
Ta YTOYHEHHI1 TIOHATTS PO3YMHOCTI» 3 TOUYKH 30pPY OIIHKH J1ACHOCTI JTIKaPCHhKUX YOl
PO HEKOHKYPEHIII0 Ta iX «BIUIMBY HA CYCHIbHI IHTEPECH».

KawuoBi CiaoBa: yroga nmnpo HEKOHKYPEHIIIO, 3aCTEPEXKEHHS IIPo
HEKOHKYPEHI[if0, 3000B's3aHHS HE KOHKYPYBAaTH, TNPAIlliBHUKU-TIKAPl, MEIUIHHUM

TepCoHall.
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Summary. The central issue surrounding non-compete agreements for
physicians is a complex web of conflicting interests, rights, and objectives involving
various parties. On one hand, the enforceability of non-compete restrictions is a clear
part of the employer's legitimate business interests based on freedom of contract. On
the other hand, ensuring an open and competitive market, preventing monopolization,
ensuring access to medical care, and the right to choose a doctor are social norms and,
therefore, part of the public interest. Additionally, non-compete restrictions affect a
physician's right to practice. Striking a balance between these factors is challenging.

Enforceable physician non-compete provisions can be found in various types of
agreements, including employment contracts, partnership agreements, and the sale of
medical practices. However, the complexity of blending legal, ethical, and social
concerns with varying legal approaches underscores the significance of this research.

This study draws from regulatory frameworks in Germany, the UK, Spain,
Switzerland, and the USA, as well as existing scientific research and opinions from
experts in this field. The article employs dialectical, comparative, analytical, synthetic,
and comprehensive methods.

Non-compete agreements can offer social benefits in certain situations, such as
safeguarding trade secrets to encourage innovation and potentially enhancing the
quality of medical services by reducing the likelihood of employees leaving
prematurely. However, there are also substantial risks to employees, employers, and

society at large.
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In a general sense, a non-compete clause comprises seven key elements: the
parties involved, the form of the agreement, the duration, the geographical scope, the
nature and extent of the restrictions, the potential «buy-out» provision, and
compensation. These characteristics are fundamental to the non-compete clause. While
the principle of «contractual freedom» allows for a wide range of agreements, it is the
responsibility of legal practice to determine the minimum and maximum limits of such
restrictions.

In the United States, the legal framework is distinctly grounded in the imposition
of legally defined restrictions on non-compete agreements, including those involving
physicians. European practice shares a similar understanding of what non-compete
agreements entail and the principles guiding them. However, European approaches
differ due to the absence of specialized legal provisions governing non-compete
agreements for physicians.

The lack of consistent legal regulations and enforcement practices in this field
on a global scale is evident. The first step in addressing the enforceability of physician
non-compete agreements is selecting an appropriate approach. After analyzing various
concepts, it becomes clear that the most promising approach involves specifying and
clarifying the notion of «reasonableness» in assessing the validity of physician non-
compete agreements and their impact on the public interest.

Key words: non-compete agreement, non-compete clause, covenant not to

compete, physician employees, medical staff.

IMocTtanoBka nmpo6Jiemu. [IpakTrka 3anpoBaKEHHS 0OMEKEHb HEKOHKYPEHITIT
€ TIOMMPEHUM SBHUIEM Y CYYaCHHX TPYIOBUX BigHOCHHaX. Po3mouaBmimce y
CIIA/Benuko6putanii [1, c¢. 646-647], BoHa OXOIUIIOE BCe HOBI W HOBI KpaiHw,
3alTyqar0uu Bce OuthIie Kojo mpodeciit Ta cdep. I Ko B okpeMux TeXHOJOTIYHUX Ta
IHHOBAIIWHUX cdepax Taki MOJOKEHHS PO HEKOHKYPEHITII0 € BUNPABIAHUMH, TO B
IHIIUX - BOHU BUIJISJAIOTh HIYMM IHIIHMM, SIK CYTTEBUM OOMEXeHHAM (ab0 HaBiTh

MOPYILIEHHSIM) TpaB mpailiBHUKa [2]. OueBuHO, 1110 poOOTOAAaBElb MPAarHe yCYHYTH
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(a0o mpuHaiMHI1 MIHIMI3YBaTH) KOHKYPEHTHUN €(PEKT CBOT0 KOJIUIIHBOIO MPaLliBHUKA,
OCKUIBKH: a) MpAIliBHUK € «HOCIEM KOH(IAEHIHOI iHpopmMallii», 0) MpaliBHUK €
«IHCTPYMEHTOM Oi3HECY», B) MPALIBHUK € «00'€KTOM IHBECTYBAHHSI», T') MPALIBHUK €
MOTEHLITHUM KOHKYPEHTOM y npodeciiiHiii IBsUIBHOCTI. AJie (PAKTUYHO CKJIAIa€ThCs
HE MPOCTO CUTYaIlisl KOHDIIIKTY 1HTEpPECiB pOOOTOaBIISI IPOTH IHTEPECIB MpaIlIBHUKA.
o, sixiro (1 e yacTo OyBae caMe Tak) CYCHUJIbHUN IHTEPEC TaKOX 3a3HAE BIIUBY Ta
3arpo3s; SIKIIO 1€l CyCHUIbHUN 1HTepec HabaraTo BUIIUHN 3a 1HAWBIIyaldbHI IHTEPECH
poOoTOIaBIIs/TIpaIliBHUKA; YU OyAe Take TOJOKEHHS IPO HEKOHKYPEHIIII0 MaTh
IOPUANYHY CHITY, 1 SIKILIO TaK, TO K1 KPUTEPii MalOTh OyTH BUKOPUCTaH1 AJI TOTO, 100
BOHO MOTJIO OyTH 3aCTOCOBaHE, HE MOPYIIYIOYH CYNepewINBi IHTEPECH 3alliKaBICHUX
cTopin?
Cran onpanoBaHHA 00pPaHOI NPO0JIEeMATHKH, AHAJI3 OCTAHHIX MyOJaikanii
Ta [AochailKkeHb. Hapaszi, oOpana mnpoOnemaTuka MO TMepuie, Ma€ BIIYYTHY
BapiaTUBHICTb MIAXOJIB Cepell AepkaB, IO Jpyre, BOUCBHUIL NepedyBae y 3apoIKOBIH
CTa/ii MpaBOBOro 3a0e3MeUeHHs, JIUIIE B MOLTyKaX ONTHUMAJILHOTO Ta CIPaBEIIUBOTO
perymtoBaHHs. JlOCHIIPKEHHS TIPYHTYETbCA Ha HOPMATHUBHO-TIPABOBUX  aKTax
Himeuunnn, Benukoi bpuranii, Icnanii, [lIBetimapii, CILIA, HaykOBUX TOCTITKEHHIX
Ta JyMKax MPOTPECUBHO MHUCIISIYMX JIFOACH Y 1il cdepi. B ocHOBY cTaTTi MOKIaaeHO
TiaJeKTUYHHM, TOPIBHSAIBHUM, aHAIITUYHUHN, CHHTETUYHUN Ta KOMIUICKCHUH METOJIH.
MeTo10 1IbOT0 TOCTIHKEHHS € CTIpo0a BU3HAYUTH PO3YyMHI Ta JOILIBHI MIX0IH
70 BUpINIEHHS OaratorpaHHUX mpoOieM, NPUTAMAHHUX YrojaM JIKapiB Tpo
HEKOHKYpeHIi0. [{i BUKIMKY BUHUKAIOTH Yepe3 CKIAHY B3a€MO/IiF0 KOH(DIIKTYIOUNX
1HTEepeciB, MpaB Ta LJICH PI3HUX 3aI[IKABICHUX CTOPIH Y Tally31 OXOPOHHU 310POB'S.
Bukaan ocHoBHoro marepiaay. KilacuyHMM TpUKIAJAOM BHIIE3a3HAYEHOT
mpoOIeMaTHKN KOHQIIIKTY 1HANBIAYyaTbHUX Ta CYCIUTAHUX 1HTEPECIB € 3aCTOCYBAaHHS
MTOJIOKEHB TTPO HEKOHKYPEHI[II0 y cepi oxoporu 310poB's. OTKe, 10 € BUIAIKOM
MIPaKTHKH 3aCTOCYBaHHS 00OMEKEeHb HEKOHKYpEHIIii y chepi OXOpOHH 310POB's?
OO6MexyBalibHa yroja Jikaps, TaKOXK B1IOMa SIK «yrojia Mpo HEKOHKYPEHIIII0»

a00 «IOJO0KEHHS PO HEKOHKYPEHI1I0» - 1[€ IYHKT a00 pO3AU1 KOHTPAKTY 3 JIIKApeM,
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3rIAHO 3 SKUM JiKap (MpaliBHUK) 3000B'SI3ye€TbCS HE 3ailMaTHCs OOpAaHOI HUM
npodecielo, KOHKypyloud 3 poOoTomaBieM. Take OOMEXEHHS CTOCYETbCS SIK
Jep’KaBHOI, TAK 1 IPUBATHOT MEIUYHOI PAaKTUKU. [[pobiieMaTnyHICTh chepu OXOPOHU
3/10pOB' B KOHTEKCT1 HEKOHKYPEHIII MOJIArae He JMIE B MOTEHUIMHOMY MOPYIIEHH1
IpaB MEJAMYHOTO MpalliBHUKA Y4 pOOOTOABLS, ajle i y IMOBIPHOMY 3a4EIUICHH] MpaB
Ta IHTEpPECIB MALIE€HTIB B LUJIOMY, 3aXHCT SKUX € YAaCTUHOIO CYCIUIbHUX IHTEpPECIB.
Yroau mpo HEKOHKYPEHI[II0 MOXYTh MaTH COIiaJIbHI TIEpeBaru B JESKUX CUTYAIlisX:
CIIyI'YBaTH IHCTPYMEHTOM 3aXUCTy KOMEPUIHHOT TAEMHHUII], IO CTUMYJIIOE€ THHOBAIIIT;
3MEHIIYBaTH BIPOT1IHICTh 3BUTbHEHHS MPAIIBHUKIB Ta 3MIHY MICIIsl pOOOTH, 1110 MOXKeE
MBUIIUATH SKICTh MEIMYHUX TMOCIYT 3aB/ISIKH MIBUILICHHIO KBaTipiKaIlii mpaiiBHUKIB
TOIIO. AJie MOPsJ 13 BIPOTIIHUMHU MO3UTUBHUMHU ACIIEKTAMU TaKOX ICHYIOTH JIOBOJI
rJI00aJIbHI PU3MKHU JJIs MpalliBHUKa, poOOTONABIsl Ta CycHnuIbCTBa B HiioMmy. Came
TOMY KJITIOYOBHMH TUTAHHSIMH, II0 TOTPEOYIOTh BUPINICHHS TMEpe] 3aCTOCYBaHHSIM
NOJIO)KEHb TIPO HEKOHKYPEHIII0 JUIsl JIKapiB € TWTaHHsA OajaHCyBaHHS Ta
CHIBBIIHOIIEHHS! MDK MPAaBOBUMH Ta €TUYHUMH IUIONIMHAMU IIi€l MPOOJIEMATUKHU.
Haii6inpm qoCcBiq4eHUMH KpaiHaMHM 3 TOYKH 30pYy IMIUIEMEHTAIlll MOJIOKEHb PO
HekoHKypeHIlito € CIIA, ne Taka nmpakTuka B CydaCHOMY PO3yMIHHI BUHHUKIIA IIIE HA
nouyarky XX cromitrs, Himeyunmna ta geski inmi [3, c. 229]. He3Baxkarouu Ha
PI3HOMAaHITHICTB MIIXOAIB Y PI3HUX JIep’KaBax, BC1 BOHM 0a3yIOThCS Ha OJTHHX 1 TUX JKe
OCHOBHHUX XapaKTEPUCTUKaX (GOPMYJFOBAaHHS OOMEKEHb, K1 BUTISIIAIOTh HACTYITHUM
yiHOM: 1) cdpepa 3aCTOCYBaHHS: BUAM IOTOBOPIB Ta BUAM YMOB 00 HEKOHKYPEHITIT
y JIOTOBOPI; 2) MOJEIb MPAaBO3aCTOCOBYOI MPAKTUKH OO0 IMIUIEMEHTAITIT TTOJIOKEHb
110 HEKOHKYPEHIIII0, MOKIIUBICTD 1X IPUMYCOBOTO BUKOHAHHS.

Mu po3noyHemMo OOTOBOpPEHHSI 13 3arajbHHUX IOJIOKEHb MPO HEKOHKYPEHTHI
YMOBH, a TIOTIM €KCTPAIIOJIIOEMO X Ha cpepy OXOPOHH 3/10pOB's. 3aCTEpEKEHHS PO
HEKOHKYPEHI[II0 IIUPOKO 3aCTOCOBYIOTHCS 1 MOXYTh OyTH BKIIIOUEHI J0 TPYAOBHUX
JIOTOBOPIB, JOTOBOPIB MPO MAapTHEPCTBO Ta JOTOBOPIB NIPO MPOJAX METUYHOT
npakTuKd [4]. AHaNi3ylouM 3MICT 3aCTEpEKEHHS MPO HEKOHKYPEHIII0 B LLIOMY,

MO’KHa TIPUITYCTUTH, III0 BOHO BKJIIOYA€ B ce0e CiIM OCHOBHHUX MOMEHTIB: CYO'€KT;
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(dopMa; yac; TepuTopist; o0cAr Ta BUJ 0OMEXKEHb; IPABO «BUKYIY» 3aCTEPEKECHHS Ta
KoMIieHcalis. Ll XapakTepucTUKU € SIpoM 3aCTEPEeKEHHsI MPO HEKOHKYPEHLIIo, 1,
Oepy4yu 10 yBaru MPUHIUIN CBOOOAM YKJIAJIEHHS JIOrOBOPIB, CaMe€ MPaBO3acTOCOBYA
MpaKkTHKa BU3HAaYa€ MiHIMaJIbHI Ta MAKCUMaJIbHI MEXK1 TaKUX OOMEKEHb Ha MPaKTHUIIL.

Cy0'ext. Cy0'eKT, Ha SIKOTO MOLIMPIOETHCS MOJOXKEHHS MPO HEKOHKYPEHIIIIO,
Mae OyTH BU3HAUEHUH 13 TIOCTATHIM CTYIIEHEM TOYHOCTI — € LIJIKOM OYEBUIHO. AJie
OUTBII IIKABUM € T€, 1110 HE KOXKEH MPAIIBHUK, HE KOKEH MEJMYHUIN MPalliBHUK 1ICHO
noTpedye Takux oOMeEXeHb uepe3 iX MiHiMaldbHUM abo B3arajl BIICYTHIN BIUIUB Ha
KOHKYPEHI[II0 Y BIANOBIAHINA cepi yepe3 BiICYTHICTh 3B'A3KY 3 SIKOIOCH YYTIUBOIO
KOMepIIiifHO0 1H(OopMalliero podoToaBIIs, KA AIMCHO MOTPEOYE MO IOHOTO 3aXKCTY.
Ane wdacto Oynb-ska audepeHIiaiis Mmoa0 OOMEXKEHb Kojia CYO'€KTIB He
BUKOPHUCTOBYETHCS pOOOTOMABIIMHU, i BOHU HAaMararoThCs TIOKPUTH OOMEKEHHSIMU
HEKOHKYPEHIIIT IkoMora OUTbIY KUTBKICTh MIKOHTPOJIbHUX CY0'€KTiB. Taka mpakThka
3apa3 akTUBHO 00roBoproeThcsi B CIIA [5], 1 MU MaeMoO JesiKi MO3UTUBHI HMPUKIAIN
obmexens y kpainax €C (manpukian, y Himeuuwni ta benbrii), ne 3acTtocyBaHHs
00OMeXeHb TIOB'I3aHE 3 PO3MIPOM PIYHOTO JOXOAY MPAIliBHUKA Ta JCIKUMH THITUMHU
XapakTepucTUKaMH [6].

@dopma. 3acTepekeHHsT MPO HEKOHKYPEHII0 3a CBOIM OOMEXyBaJbHUM
XapakTepoM Mae OyTH YITKHM, 3pO3YMUIMM 1 TaKuM, IO JIETKO MiAAa€ThCS
TIyMayeHHI0. ToMy OYEBHAHO, WIO Taki BHMOTHM TIPO TIOTO/KEHHS YMOB
HEKOHKYPEHI[ii MOKYTh OyTH BUKOHAHI JIHIIIE Y (OpMi MUCHMOBOT B3aEMHOT 3TO/IH, 5K
MOXe OYTHM YaCTHHOI0 YHUHHOTO JOTOBOPY a00 OKpPEeMHUM IyHKTOM YTOAM MIXK
CTOpOHaMH. AJie YMOBH 3aCTEPEKEHHS PO HEKOHKYPEHI[II0 Ta JOMOBJIEHICTh PO X
BUKOHAHHS MaloTh OyTH (popMaIbHO IPHUITHATI 000Ma cTopoHaMu. Taka KOHIEMIIS €
3arajbHOIO JJIA BCiX KpaiH, OCKUIBKHU yrojaa (abo 3acTepekeHHs) MPO HEKOHKYPEHITI0
Ma€ BiMOBIAATH 3arajJbHUM JIOTOBIPHUM BUMOTaM III0JI0 AiicHOCTI [7].

Yac. Ille onmmiero yMOBOIO 3aCTEpEKCHHS MPO HEKOHKYPEHIIIO € Tepioj,
MPOTATOM SKOTO MPAIiBHUK MOTOKYETHCSI HE KOHKYPYBATH 31 CBOIM POOOTOAABIIEM,

SK M1 4aC YUHHOCTI KOHTPAKTY, TaK 1 MICJsl HOro po3ipBaHHS, aje TaKUW Mepioj He
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MOKe OyTH HEBH3HAYEHUM a00 HaJAMIpHO TpuBaduM. [IpakTuka BCTaHOBIEHHS TAaKOTO
Nepiojly € JOCUTH MOLIMPEHOIO 13arajioM «CTaHAAPT» BaPIIOETHCA B1JT OJJHOTO IO TPhOX
POKIB IICJIS 3aKIHYEHHS CTPOKY KOHTPAKTy. €Bponeicbka NpakTHKa B IbOMY IMUTaHHI
30Ira€TbCsi 3 aMEPUKAHCBHKOIO [8] 1, SK MpaBUi0, BHU3HAYAE CTPOK OOMEKEHHS
KOHKYPYBAaTH IiJ1 Yac poOOTH Ta MPOTATrOM IEBHOTO nepioay micis ii 3akinyeHHs. Cya
MOX€E J0JIaTKOBO OOMEXHUTU CTPOK Jii 3a00pOHM Ha KOHKYPEHIIII0 Ha CBId PO3CY
pI3HUMU TepiolaMu, HAPUKJIIA, YacOM, HEOOX1THUM JIJIsl HAliMy Ta HaBYaHHS HOBOT'O
NpaliBHUKA; 4aCOM, HEOOXIAHUM JJI 3HUKHEHHS Y KIIIE€HTIB 3B'I3KY MDK KOJIMIIHIM
IpariBHUKOM Ta Oi3HEecoM poOOTOAaBIIS; YacoM, HEOOXIAHUM JUIsi TOTO, I100
KoH(iIeHIHa 1H(pOopMaIlisi cTajga HeaKTyalbHO TOIIO.

Tepuropis. Teputopist He Moke OyTH HEOOMEKEHOI0 200 YITKO HE BU3HAYEHOIO,
pi3H1 KpaiHU BUKOPUCTOBYIOTH PI3HI MIAXOJH, IIeé MOKe OYyTH Jiama3oH BiJCTaHEH
(K0JIO 3 LIEHTPOM - TOJIOBHUHU 0dic poOOTOAaBIIS), 11€ MOXKE OYTH aAMIHICTPATUBHUM
o (MiCTO, OKPYT, 00JIaCTh TOIIO), 1€ MOXKEe OYTH TEPUTOPIS MOIITOBOTO 1HACKCY
a0o0 HIIMH MiAXia, TpuAaTHUN s ineHTudikaiii. ['osoBHe - 1e Mae OyTH PO3yMHUM
reorpadiuHuii MaciITad 3 OTJIsA Iy Ha PO3Mip PHHKY pOOOTOIaBIlS Ta PO3MIP TEPUTOPII,
SIKYy OOCTTYTOBY€ TpalliBHUK.

OO6csr 1 Tun ooMexxeHb. Buin 3a60poHeH0T 200 00MEXKEHOT MISNIBPHOCTI MaOTh
OyTH TaKOXX 4YITKO BH3HA4YCHI, MOB'SI3aH1 3 (QYHKIIIMH TpaIriBHUKA. Takl MOJOKEHHS
HE MOXYTh OyTH aOCTpaKTHUMH, MHUPOKUMHU ab0 HEINOCTAaTHHO BH3HAYeHUMH. Kpim
TOTO, 1X BU3HAUEHHA Ma€ OyTH TOB'A3aHE 3 KATETOPIEI0 «3aKOHHOTO JLIIOBOTO
1HTepecy» poOOTOIaBIIs 3 TOUKH 30pY TOTO, SIK BOHU BIUIMBAIOTh OJJUH HA OJHOTO.

[TomoxenHss mpo «BuKym». [IpaliBHUK MOBMHEH MaTW MpPaBO BHUKYIY BiJ
oOMeXeHb, CIJIATHBIIM POOOTOAABIIO MEBHY CyMy, BU3HA4eHY B KOHTpakTi. Take
MOJIOKCHHS BITHOBJIFOE «CTATyC-KBO» 000X CTOPIH 1 JIETITUMI3Y€ TIOIATIBITY MOYKIIUBY
KOHKYPEHIII0, a TAKOK Ma€ OyTH «pO3yMHUM» 3a MOPSAAOK MOTEHIIIHOT OIIaTh Ta ii
PO3MIpOM.

Komnencamig. 3acTepekeHHss NOpO HEKOHKYPEHIIIO HE MOXe OyTu

OJIHOCTOPOHHIM 3000B'I3aHHSAM TUIBKM [UJIs TpalliBHUKA, Taka yroja Mae OyTu
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B3a€MOBUTITHOIO, a BIJICYTHICTh KOMIIEHCAIIIT JJIs MpalliBHUKA 32 OOMEKEHHS, K1 BiH
HEeCe Ha MIJCTaBl JOrOBOPY PO HEKOHKYPEHIIII0, MOXKEe OyTH IPUUMHOIO HEJIIHCHOCTI
Takoro aoroBopy (abo 3actepexeHHs). Taka MpakTHUKAa 3aCTOCOBYETHCS B JEAKUX
mratax CIIIA, Himeuuunni, benbrii [9] Ta iHmMX KpaiHax.

OTxe, B 4YOMYy TIOJSITA€ OCOOJIMBICTH PErYJIOBaHHS TIOJOXKEHb IIPO
HEKOHKYPEHI1I0 i JiKapiB? BiamoBigp Ha 1€ MUTAaHHS 3aJIEKUTh Bl OOpPaHOTO
OiAX0AYy 1 MOXKE CWIBHO BiApi3HATHCA B pizHMX KpaiHax. Y CIIA icHyioTh pi3HI
M1AX0M MK IITaTaMH 11010 TOTO, HACKUIBKU 3aCTOCOBH1 YTOJU PO HEKOHKYPEHIIIIO
B3arajii Ta HaCKUIbKA OCOOJMBHUM € iX PEryJIOBaHHs JJIs TaKOi YYTJIMBOI Karteropii
NpaIiBHUKIB, AK JiKapi (a00 MpeACTaBHUKI IHIIMX COIladbHO-3HAUYIIUX Tpodeciii)
[10]. IcHyroTh 1iTaTH, SIKi 3a0OpPOHSIIOTH 3aCTOCYBAHHS  IOJIOKEHb  IPO
HEKOHKYPEHIIit0, IITATH, Ki JOTPUMYIOTHCS MIX01y YaCTKOBOTO 3aCTOCYBAaHHS TaKUX
MOJIOXKEHD, Ta MITATH, K1 JOTPUMYIOTHCS MIXOy TOBHOIIIHHOTO X 3aCTOCYBaHHS (3
NESKUMU 3araJIbHUMU oOMexeHHsaMu) [11].

VY mrarax CIIA, ne nonoxeHHs Mpo HEKOHKYPEHI[II0 MAIOTh IOPUIUYHY CHUITY,
ICHy€e TpU THUIIA TPABO3aCTOCOBYOI JOKTpUHU: 1) «J[OKTpHHA YEPBOHOTO OJIBII» -
CyJld TIOBUHH1 BU3HATH BECh JOTOBIP MPO HEKOHKYPEHIIIO HEAIMCHUM, SKIIO OJHE a00
JIeKUJIbKa MOTro IMOJIOKEHh BU3HAHI HEIMCHUMU BIIOBITHO /10 3aKOHOAABCTBA IITATY
abo mpeneneHty; 2) «JloKTpuHA CHUHBOTO OMIBI» - CYAM BUIAISIOTH IMOJIOKEHHSA
JIOTOBOPY TMPO HEKOHKYPEHIIito, SKi poOJIATh MOr0 HAaJMIPHO IIMPOKUM a00 IHIIUM
YUHOM HENIWNCHUM, 30epiraloud Mpu I[bOMY YaCTUHY JOTOBOpPY, IO MiJJISTAE
MIPUMYCOBOMY BHKOHAHHIO; 3) «JIOKTpHHA CHpaBeIIUBOTO peQOopMyBaHHSI» - CYAH
MOXXYTbh 3MIHUTH 3MICT MOJIOKEHB JOTOBOPY MPO HEKOHKYPEHI[II0 TAKUM YHHOM, 100
3poOHTH HOTO MPUAATHUM JIJIs1 3ACTOCYBAHHSIB (11€ MOKE Tiepen0adaTv J0IaHHS HOBUX
dbopMynrOBaHb Ta MOJOXKEHB). [5, p. 14]. CxkmagHICTh 3aCTOCYBaHHS PETYISTUBHHUX
IIIXO/TIB CTA€ III¢ BUIOIO Y MPOOJIEMATHIIl X 3aCTOCYBaHHS JI0 JIKapiB Ta MEIUIHHX
MPAIiBHUKIB, OCKUIBKH JEsKi JepXaBW, BPAaXOBYIOYH YHIKAIbHICTb MEIHYHOT
npodecii, 3aCTOCOBYIOTH CIEliaJIbHI MPABHIIA O PETYISITOPHUX AKTIB, SIKI 0OMEXKYIOTh

TaKy MEAWYHY TMPAKTUKy uYepe3 3auyillaHHs CYCHUIbHUX 1HTEpECiB, 30KpeMa,
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MNOTEHLINHUI neIIUT JIKapiB y NEBHIM MICLIEBOCTI, BIUIUB Ha IpaBa MAallleHTa Ha
OTPUMAaHHS MEIMYHOI TONOMOT'H, Ha BUOIp JIKaps YM 1HILIOTO MEIUYHOTO MpalliBHUKA
TOIIIO.

TakuM 4MHOM, HaBiTh SKIIO 3aKOHOJABCTBO IITATY JIEKJIAPYE, MO0 0OMEKCHHS
010 HEKOHKYPEHIlIi 3arajioM J03BOJIEHI (K OOrpyHTOBaHI Ta 3aKOHH1), MOXE
ICHYBaTH TOJOXEHHSI NPO HE3aCTOCYBAHHS TaKUX OOMEKEHb caMe IOJO JiKapiB.
Hanpuknan, y mrati MaccadyceTc, ne 3a00pOHa TMOJIO0KEHb PO HEKOHKYPEHIIIO
JikapiB BcTaHoBIIeHA 3 1977 poky, i Oyab-sSKe MOJOXKEHHS PO HEKOHKYPEHIi0, 10
oOMeXye «mpaBo JIKaps 3aliMaTUCS MEIUYHOIO TMPAKTHUKOK B TEBHIM MICIEBOCTI
Ta/ado TPOTATOM IMEBHOTO mepioxy yacy». [12, ri. 112 § 12X] € He3aKOHHHM.
bykBansHO Te k came crocyeTrhes mrariB Jlemasep [13, Title 6, Ann. § 2707],
Konopamo [14, § 8-2-113], Pox-Aiinenn [15, § 5-37-33] ae miaxia mioa0 J10roBOpiB
HEKOHKYPEHIIli y MeIUYHIi cepl € aHAIOTTUHUM.

[cHye ¥ 1HITUH TAX11, KOJK JesKl IITaTh He 3a00pOHSIOTh YKJIAIaTH YTOIU TIPO
HEKOHKYPEHIIII0 3 JIIKapsSIMHU 3arajioM, 3aCTOCOBYIOYHM J0 HUX OUIBII YiTKI Ta CyBOpI
npunucu Ta oOMexxkeHHsa. Hampukinaa, mratr TenHecci, A€ ICHYIOTh JOJAaTKOBI
0OMEXEeHHS IS TIOJIOKEHb PO HEKOHKYPEHIIII0 3 JIKapsAMU 11010 TPHBAJIOCTI (HE
OUIBIIIE TBOX POKIB), reorpadiyHuX 0OMEeXeHb (He OUIbIIIEe OKPYTY, B IKOMY MPAITIO€
Jikap, abo B pazaiyci 10 Muap) Ta 0OMEXEeHb MO0 3aKIa/iB, B IKMX BiH mparfoe [16,
Ann. § 63-1-148]; y Texaci yroau npo HEKOHKYPEHIIIO 3 JIIKapsAMHU JO3BOJICHI, aJie
0OME>KeHHS He TTOBUHHI «BIIMOBIISITH JIIKAPIO B IOCTY O CIIUCKY MAIlI€HTIB, 3 SIKUMU
BiH KOHTaKTyBaB a00 JIIKyBaB MPOTSATOM OJHOTO POKY ITICIIS MPUITMHEHHS TPYIOBUX
BIIHOCHH, HaJaBaTH JOCTYII JI0 MEIWYHUX 3aIMCIB MAIlIEHTIB JIKaps 3a HAsABHOCTI
BIJIMOBITHOTO JI03BOJTY; IepeadadaTd BUKYIT YrOJH JIiKapeM 3a PO3yMHOIO IIiHOIO;
JIO3BOJIATH JIIKAPIO HaJaBaTH OE3MEpEepBHUN MOTIISAN Ta JIIKyBaHHS KOHKPETHOMY
naiieHTy abo marmieHTaMm I 9ac roctpoi xBopoou» [17, Ann. § 15.50]; y mrrari Heto-
Mekcuko icHye 3a00pOoHA Ha YKJIQJCHHS YroJ 3 OOMEKEHHSMH 00 HaJaHHS
KIHIYHAX MEIWYHUX TMOCIyr (3a BHUHSATKOM BHIIQJIKIB, KOJU Takli OOMEXEHHS

CTOCYIOThCS aKI[IOHEP1B, BIACHUKIB, HAPTHEPIB, TUPEKTOPIB), ajl€ TAKOXK MepeaoaueHo
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MOJIO’KEHHS PO HEPO3TOJIONMICHHS Ta HEMEPEeMaHIOBAHHS, Ta JOBOJI LiKaBE MPaBUIIO
IUIsL MEIUYHMUX MPAlIBHUKIB, SIKI MPALIOIOTh Yy MPaKTULIl MEHIIE TPbOX POKIB, SKi
MOXXYTbh OyTH 3000B's3aH1 Micis 3aKIHYEHHS TEPMIHY Ali yroau BIIIIKOAYBAaTH NEBHI
BUTpaTH 0a3u MEIUYHOI MPAKTUKU (y TOMY YHCIl KpPEIUTH, BUTPATH Ha NeEpei3,
OOHyCH 3a MIANUCAaHHS KOHTPAKTy a0o0 1HIII 3a0XOYYBaJIbHI BUILJIATH, IMOB'A3aHi 3
NpuUHOMOM Ha poOOTY, a TAaKOK BUTPATH Ha OCBiTYy / HaBuaHHs). [18, § 24-1l-1]; y
mTaTi KOHHEKTHUKYT IiCHye OOMEXKEHHS II0JA0 TPHUBAJIOCTI 3aCTEPEKEHHS IMPO
HEKOHKYpPEHILi10 (He Oubllle OJTHOTO POKY), TepUTOpIi (He OuIbllle M'SITHAASTH MUIb
BiJI OCHOBHOTO Miclsi pPOOOTH) Ta NPUYMHUA PO3ipBaHHS (3aCTEPEIKEHHS PO
HEKOHKYPEHIIIIO HE MOXe OyTH 3acTOCOBaHE IIICHIsI pPO3ipBaHHS KOHTPAKTy 0e3
3a3HavyeHHs npuunnn) [19, 820-14p(b)(2)].

Ak 6aunmMo, HE3BAXKAKOYM HA PI3HOMAHITHICTH MIJIXO/IB, CIIOCTEPITAETHCS UiTKa
TEHJICHIliS /IO JIeTali3alil PeTyNIOBaHHsS IIOJIOKEHb TMPO HEKOHKYPEHIII0 00
JikapiB. AMEpUKaHChKa MTpaBOBa KOHIICMI[ISI OYeBUIHO 0a3yeThCsl Ha 3alpoOBaPKEHHI
YITKHUX 3aKOHOJABYO BCTAHOBIIEHUX OOMEXKEHB II0JI0 HEKOHKYPEHIIIT 3 JIIKapsSMHU.

€Bporneiichbka MPaKTUKA € JOCUTh CXOXKOI0 Y PO3YMIHHI TOTO, 1110 TaKe JOTOBIP
PO HEKOHKYPEHIIII0 Ta Ha AKUX MPUHIUIAX BIH IPYHTYETHCS, OIHAK, OYEBUIHO,
BIJIPI3HAETHCS 32 00PAHMM ITiJIX0I0M Yepe3 BIACYTHICTh CHEIIaIbHUX MOJIOKEHD 11010
peryaroBaHHs HEKOHKYPEHIIii JTikapis [8].

Y HimeuuuHi MOJOXKEHHS TIPO HEKOHKYPEHIIIO pEryillolThCS PI3SHUMHU
3akoHomaBuumu aktamu [9, c¢. 333-335], 3o0kpema, ['ocmomapchbKuM KOJEKCOM
(mampuxian, 8 60, 112 HGB) [6], ®enepansaum cygom HiMeduwHUM 3 mATaHb Mparti
(BAG), B AP-No. 7 o § 611 BGB Treuepflicht [20]; § 242 [luBinbHOTO KOMEKCy [21].
CriemianbHUX TPABWII JJIS JTiKapiB 400 MEIMYHOTO TIEPCOHATY HE ICHYE, CTeIliami3aIis
migxony ©Oa3yerbcss He Ha 3akoHomaBumx mnpunucax (sk y CIIA), a Ha
MPaBO3aCTOCOBYIM MPAKTHIIL, KA MOBUHHA JOTPUMYBATHUCS MPUHIIUNTY «PO3YMHOCTI»
[22] oOmexeHb, BPaxOBYIOUM HE TUIbKM OalaHc iHTEpeciB poOOTOAaBIld Ta
MpaliBHUKA, ajie ¥ BIUIMB Ha CYCHUIbHI IHTEPECH, BPAXOBYIOUYU CYCIUIbHY IIHHICTb

Meau4YHO1 TIpodecii.
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B Icnanii npaBoBe peryitoBaHHsI 3000B'sI3aHb HE KOHKYPYBAaTHU BIIPI3HIETHCS
IUIsl OOMEXEHb M Yac TPYIOBUX BIIHOCHH Ta MICHS iX mpunuHeHHs. i nepioi
cuTyallli Take oOMexxeHHs € 000B's13k0BUM [23, cT. 8.1]. JlJist MEANYHOTO MepCcoHaTy
TAaKO)X HE ICHY€ CHEHIaTbHOTO PETYIIOBAHHS, 1 <PI3HUI» TaKOX BHOCHUTHCA
MPaBO3aCTOCOBUOI)  MPAKTUKOK IUIAXOM 3aCTOCYBaHHS  KOHIEMINT  OLIHKU
«PO3YMHOCTI» BIAMOBITHUX OOMEXKEHb.

VY IlIBeiiuapii perysatoBaHHs yroj Mpo HEKOHKYPEHIII0 M yac Ail JOrOBOpPY
BIPI3HSAETbCA JJI TPYIOBUX NOroBopiB [24, § 321a], areHTChbKUX A0roBopiB [24, §
418d)], ToBapucts [24, § 536], cniBroBapucTs [24, § 561] Ta TOBaprCTB 3 0OMEKEHOIO
BignoBiganbHicTIO [23, § 818]. Ilicna posipBaHHS [JOroBOpy Taki OOMEXEHHS
CIeliaJIbHO PETYJIIOI0THCS JIUIIE 010 TPYI0BUX A0TOBOPiB. [24, cT. 340]. IlepeBipka
Ha PO3YMHICTh OOMEXEHb TaKOX ICHY€, ajie CHellaJbHUX MPaBWI ISl JIKapiB HE
nepeadaveHo.

VY BenukoOpuTaHii KOHIIEMIisI 0a3y€eThCs Ha OIIHII Oy 1b-IKHX 00OMEXEHD 110,10
HEKOHKYPEHIIIi MK poOOTOaBIIEM Ta MPAIlIBHUKOM SIK HEJIIMCHUX Ha MiACTaBl IXHBOT
CylepeyHocTi NyOJaiyHOMY MOpsAAKy. Jis 3ampoBajKEeHHS Takoro OOMeEXKeHHS
poboToaaBelb TOBUHEH CIEPINY JOBECTH 3aKOHHHM Oi3HEC-1HTepec, KU MmoTpedye
noi0HOTO 3aXHCTy, a <«PO3YMHICTh» OOMEXKEHHs — Ha pIiBHI He OLIbINe, HiXK
MIHIMQJIBHO-IOCTATHIM JJI1 3aXHCTy Takoro Oi3Hec-iHTepecy [25; 26; 27; 28].
OCHOBHOIO METOIO TIOJIOXKEHHS € HE OOMEKEHHS KOHKYpEHIIi came 1o cobi, a
oOMeKeHHsI HeJJ0OPOCOBICHOTO BUKOPUCTAHHS KOMEPIIHHOT TaeMHHUIII a00 JUTOBHX
3B'S13KiB poOoTOaBIA [26; 27], @ po3yMHICTh OOMEKEHHS MMOBUHHA OI[IHIOBATHCS HA
7aTy TAMHCAHHS TOTOBOPY (PO3YMHICTH 3 camMoro movarky) [29]. Sk 1 B iHmMX
€BPOIEHUCHKUX KpaiHax, y BenmkoOpurtanii Mu He 0aunMO MPABOBUX IMiJICTAB IS
PETYISITOPHOT ~ criemializalii  JIOrTOBOpiB  TPO HEKOHKYpEHIo JikapiB. Taka
creriami3aiis IpyHTYEThCSI Ha TIPaBO3aCTOCOBUIN MPAKTHII OIIHKM TaKMX KaTEropi,
AK «3aKOHHHWI Oi3HEeC- IHTepec», «CYCHUIBHHH IHTEpec», «mpaBa TMpailiBHUKa»,
«PO3YMHICTB» TOIIO.

Sk 0aunMMO 3 HaBEJCHOrO0 BHWIE, PO30LKHOCTI MK aMEpPUKAHCHKUM Ta
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€BPOINEHUCHKUM TiAXoAamMu (IpU TOMY, IO BOHM CXO0XI B 0a30BOMY pO3yMiHHI
HEKOHKYPEHIIii) OUEeBU/IHI - aMEPUKAHCHbKA MOJIEIb TSDKIE 10 3aKOHOIaBY0 BUBHAYCHUX
CHemialbHUX OOMEXEHb JJI1 YroJ PO HEKOHKYPEHLIIO 3 JIKapsiMU, B TOM 4ac sk
€BpOIEHChKAa MOJIENb TOKJIAJA€ThCsl Ha CHElali3alilo TaKMX YrojJ Ha OCOHBI
MIPaBO3aCTOCOBYOI Ta CY/I0OBOI MPAaKTUKHUIIL. AJjie 110 00'eJHye 0OUABA 111 MIIXOAH, TaK
IIe JIOCATHYTAa METa - BKJIIOYCHHS CYCHIJIBLHOTO IHTEPECY SK OCHOBHOT'O E€JIEMEHTY
OLIIHKK mpu KBamidikauii oOMmexxkeHb. CiiJ 3a3HAYMTH, L0 «CYCIUIBHHM IHTEpec»
IIOJI0 YTOJT JiKapiB MPO HEKOHKYPEHITiF0 IIOBUHEH PO3TIISAIATUCS MHUPOKO 1 BKIIOYATH
HE JIMIIE BIAMOBITHUN €KOHOMIYHUN acMeKT (K I «KIACUYHUX» OOMEKEHb 111010
HEKOHKYPEHIIii), aje W OIIHKY «MEIMYHOIO» BIUIMBY IUX yroja. Hespakarouwm Ha
«YyTIUBICTHY» BUIE3raaHol chepr, MU MOKEMO BU3HATH, 1110 KaTEropis CyCITUTBHOTO
IHTEpeCcy Mae TEBHI aCIEKTH, SKi CHPHSIIOTH» 1 «HE CIPUSIOTH» YKIIAJaHHIO YTOJl 3
JiKapsMHU TPO HEKOHKypeHuio. Ha miaTpuMky oOMekeHb HEKOHKYpEHIIl € Taki
KaTeropii, SIK MPUHIIAIT CBOOOINU JOTOBOPY, IO 3aXUIIAETHCS AEP>KaBOI0, IHBECTHIIIT B
PO3BHUTOK TIPAIlIBHUKIB, JACIIEHTpaTI3allisl Ta TEpUTOpiaibHA 30aJaHCOBaHICTh JIIKAPIB.

[Ilo cTocyeTbest cBOOOIM AOTOBOPY - i1 HIHHICTH OYEBHUIHA, A€ IO POOUTH,
SKIO JIOTOBIp 3adyinae (abo HaBITh MOPYIIY€E) 3aKOHHI 1HTEPECH UM MpaBa TPEThOI
oco0u, siKa HE € CTOPOHOIO JOTOBOPY 1 HE Ma€ MOXJIMBOCTI Hew craru? Ha nHamry
IYMKY, B IIbOMY BHIaJKy CB0OOOJIa JOTOBOPY Ma€ OYTH BiIMOBIIHUM YHHOM Ta IO
BIJIMOBITHOT MEXI1 3BY)KE€HA, OCKLIBKH, HAIIPUKJIAJ, IIPaBO MaIliEHTa Ha BUOIp JIKaps
OYEBUJTHO 3aUIMAETHCS MOI0HUMU 0OMEXKYBATBHUMU yroAamu o110 Jikaps. CydacHa
MPaBO3aCTOCOBYA MTPAKTUKA BXKE Ma€ TaKi MPHUKIAAN OOMEXKEHHSI CBOOOIH JOTOBOPY
Ha TmincTaBl 3a0e3MeYeHHs] CYCHUIBHOTO IHTEpecy (B TOMY YHCII BUXOISYU 13
MPUHITAITIB TPOMAJICHKOTO TIOPSJIKY ), TOK OJTHUM 13 TAKUX TIPUKITAIIB JTsI aHATIOTTIHUX
BHKJTIOUEHD MOXKE OyTH KEHC 13 00MEKESHHIMHU HEKOHKYPECHIIii 010 JIiKaps.

[Ilo cTocyeThCs 3a0XOYCHHSI 1HBECTHUINIM y PO3BHTOK MOJIOAHMX JIKapiB, TO
O0OMEKEHHS MIOJI0 HEKOHKYPEHIlii AICHO MOXYTh TapaHTyBaTH, 10 POOOTOMABEIlh
MaTHUME MOKJIMBICTh OKYNHUTH BUTPAaTH, MOHECEHI HA HABYaHHS MpalliBHUKIB. be3

OOMEXYyBaJIbHUX 3aXO[IB, TAaKUX SK YroAHM NP0 HEKOHKYPEHIII0, MOTEHI[IHHI

3



I"apkymma A.O. Oco6auBOCTI MIZAXO/IB A0 3aCTOCOBYBAHOCTI 3aCTEPEKEHD T1PO ... Ei
ISSN 2786-7811 Online. Poltava Law Review Ne1/2023 E L=

poboToaaBii OyAyTh MEHIII OXOUY€ IHBECTYBATH B HABUAHHS/MIBUIIICHHS KBai(iKamii
JKapiB, a 1€ BIUIMHE Ha JOCTYMHICTh MEAUYHUX MOCIYT B LILJIOMY.

['oBopsiuM mpo AeneHTpati3ailiio Ta TepUuTopiaibHy 30aIaHCOBAHICTh JIIKApIB,
CIiJT BU3HATH, 110 OOMEXKCHHS KOHKYPEHIIi MOXYTh MAaTH TNO3WTHUBHUN BIUTMB Ha
CyCHUIBCTBO, 3a0X0YYHOYHM JIIKapiB MEpeDKIKATH uepe3 iX Ai0 B CUIbCHKY/MEHII
ypOaHi30BaHy MICIEBICTh (a00 pallOHM 3 HHU3BKMM PIBHEM MEIUYHUX IOCIYT),
3a0€3MeUy0ur TUM CaMUM OLTBIITY JOCTYIMHICTh MEAUYHHUX TTOCIIYT.

Cepen dakrtopiB, sKi HEraTUBHO BIUIMBAIOTh Ha TOIIMPEHHS MPAKTUKU
0OMEKEHb 110710 HEKOHKYPEHIIIT MO’KHA BiI3HAYUTH JOCUTHh OUEBHJIHY MPOOIEMy X
BIUTMBY Ha cycmniiabHi iHTepecu [30, c.3], 30kpeMa, Ha MpaBO MaIll€eHTa HAa BUILHHM
BUOIp JiKapsi, Ha MpoOJeMy AOCTYMHOCTI MEIUWYHOI JOMOMOTH (OCOOJMBO KOJHU
iaeTbest mpo 0OMEKEeHHS KOHKYPEHIIT 111 BUCOKOKBaTi(DiKOBaHUX CIIEIIaICTIB), HA
3arajbHy cepy rpoMajICbKOT0 3JJ0POB's, Ha MOKJIUBICTb 30€peKeHHs 0€31EPEePBHOCTI
MEIUYHOT JOTIOMOTH Y BUIAJKaX, KOJIU 1€ BaXXJIUBO (0aThKIBCHKUN JIOTIISI, XPOHIYHI
3aXBOPIOBAHHS ), HA €TUYHHI aCTIEKT 3aCTOCYBaHHS TAKOTO OOMEKEHHS TOIIIO.

3arajgpHa MO3UIlISA IIOAO OYEBUIAHOCTI HECTPUATIMBUX HACTIAKIB YKIIAIEHHS
yroJ ITPO HEKOHKYPEHITI0 JJIs1 JTIKapiB € Tio0abHO0 [31; 32] 1 HE mOTpeOye MOSCHEHb.
OueBusHO, 1O Oyab-siKe OOMEKeHHs NpodeciiHol MiSUTPHOCTI JiKaps HEMHHYYE
BUKJIMKAE eTU4HI npobieMu. Tak camo 1 3 mpaBoM Ha BHOIp JiKaps - 11€ CBITOBHMA
CTaHIApPT, 1 HOro 0OMEKEHHS BIUIMHE Ha 3a10BOJICHICTh MaIl€HTA, SKICTh MTOCIYT TOIIO
[30, c. 34]. Hacmigku 3ajiexaTHMyTh BiJ TeorpadidyHMX Ta YacOBHX MAcIITa0iB
oOMEeXeHHs, aje camMuil Mo cobi (pakT HEraTUBHOTO BIUTMBY HE BHUKIUKAE KOJIHHUX
cyMHiBiB. [leinuT mikapiB Takok Moke OyTH MPUKIAIOM HETaTUBHOTO BILIUBY YTOJ
Mpo HEKOHKYpeHIlit0 y mii cdepi Ha cycninpHi i1HTepecu. OUeBUIHO, IO
BUIIE3a3HAYCHI OOMEXKEHHS MOXXYTh CTBOPUTH TpoOiemy AediluTy JiKapiB Ha
TEPUTOPISAX, € TaKO1 MPOOJIEMHU paHillle HEe ICHYBAJIO, Ta IMTOMITHO TOTJIMOUTH ii TaMm,
7€ BOHA BXe icHye. | 3 Takoro mpoOieMoro BKe 3ITKHyJIuCs 0araTo KpaiH, 30KpeMa
CHIA [33, 34], 3axigna €Bpomna [35], 0cO0IMBO B KOHTEKCTi 3arajbHOI TEHICHIIIT

CTapIHHS HACEJICHHS.
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Buxonsuu 3 Bullle3a3Hau€HOr0, 3a HAMOUIBII MIMPOKOTO MIAXOAY MU MAaEMO
Hapasl TpU KOHIIENTYyaJIbH1 MIAXOJIW CTaBJICHHS JO YroJl (3acCTepeKeHb, Kiay3yl) 3
JiKapsMH Tpo HEKOoHKypeHuito. Ha3zpemo ix: 1) KoOHLeNIis «KOMEPLIHHOTO
CYCIUTBHOT'O IHTEpeCy»;, 2) KOHLEIIA «HETIUCHOCTI Oyab-KHX OOMEXKCHBY; 3)
KOHIICTIIISl «PO3IIUPEHHS MPUHIUIY pO3yMHOCTI». KoXeH 3 miaxoiiB mae J0BOJ1
rIOOKY IPUPOTY Ta 3MICTOBHY CYTHICTh, POTE Hapa3i 30CEPEAMMOCS Ha OTJISIOBOMY
aHaJi31 KOHIENTYyaJbHUX X XapaKTepUCTHK. BicyTHICT MPaBOBOTO peryaiOBaHHS Ta
PaBO3aCTOCOBYOT MPAKTUKH Y 111 cepi B yChOMY CBITI OUEBHIHA, TOMY BIAIPABHOIO
TOYKOIO Y BUPIIICHHI MMTAHHS PO HEKOHKYPEHIII0 Yy BIIHOUIEHHI JIiKapiB Oy/ie BUOIp
BIJMOBIIHOI KOHIIEII].

KoHuenisg «koMepiiitHoro myo1i4HOro IHTepecy» 0a3yeThCsl Ha eKCTPAITOJISIIT
TPaJULIMHOTO PO3YyMIiHHS MyOJIYHOrO IHTEpPECy Ta OIIHII BIUIMBY Ha HbOTO SIK Ha
€KOHOMIYHY Kareropito. Takuil miaxij IEBHUM YUHOM 3MIIIY€ IHTEPECH pOOOTONABIISA
Ta CyCHUIBHUN 1HTEpeC, a CYCHUIbHUNA 1HTEpEeC BU3HAYAE SIK KOMIUIEKC €KOHOMIYHHUX
(edekTUBHICTH Oi3HECY, BUTPATH Ha 3aMHATICTh Y pa3i 3aCTOCYBAHHSI TTOJIOKEHHS PO
HEKOHKYPEHI[I}0) Ta COIIaJbHO-€KOHOMIYHUX (MpaBO Ha TMpaIfo, PiBEHb >XUTTS,
corfiaibHe 3a0e3TedeHHsT TOIO) KaTeropiil. AJle Takwil MiaXia HE Ja€ BiANOBial Ha
IMUTAaHHS TPO CYCIUIbHI HACHIJKH, SKi 13 3pO3YyMUIMX NPUYUH HE IMIJIAI0ThCS
€KOHOMIYHIM OITIHIII — KaTeropii Ha KIITaJT 3J0pOB'S HaceJIeHHs, TpOMaJichKka Oe3reka,
JOCTYITHICTh MEIMYHOI JIOMIOMOTH TOINO. TaKuM YHWHOM, ONMHUCAHUMU MIAXiJT HE MOXE
BBAKATHUCS TPUUHSATHUM 13 ypaxXyBaHHSM HaBEJICHOTO «BY3BKOTO» OayeHHS
poOJIEMATHKH.

Konnenmis  «HemiiicHOCTI  OyAb-SKMX OOMEXEHB» € JIOCUTh YITKOIO 1
IPYHTYETHCS Ha TOMY, IO OyIb-AKi oOMexeHHs mpodeciitHol AiSTBbHOCTI JiKaps Tak
9y 1HAKIIe Cylepedarh CYCHUTBHUM 1HTepecaMm, a BiATaK € HEMPUUHTHOIO.
VYHIBepCaATBHICTh TAKOTO MIAXOAY Ma€ 1 HETaTUBHHWM OIK - HE KOXXHA yrojaa Ipo
HEKOHKYPEHI[II0 CTaHOBUTh OJHAKOBY 3arpo3y (200 OJHAKOBWIA BIIUB) IS
CyCHUIBHUX 1HTEpeciB. Binablne TOro, BIACYTHICTh OOMEXEHb B Tid YW IHIIINA Mipi

HIIIIOBATUME 3POCTAaHHS 3aHEMOKOEHDb, K1 3a0XO0UYIOTh J0 YKJIaACHHS Yroj Ipo
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HEKOHKYPEHI[II0 3 TOYKH 30Py «CYCIUIBHOTO IHTEpECy», HIBEJIIOBATHME BECh IXHii
MO3UTUBHUM COIliaabHUH BITUB. CaMe TOMY, TIOPsJ 3 BUIIE3a3HAYCHUM, TaKa MOJICITb
HaBpsIJl Y4 MOXe OyTH €(PEKTUBHOIO B JOBIOCTPOKOBIH MEPCIEKTHUBI.

KoHmemniiss  «po3MIUPEHHS] TNPWHIMITY  PO3YMHOCTI»  IPYHTYETBbCS  Ha
HEOOXITHOCT1 pO3YMIHHS BU3HAYEHHS «PO3YMHOCTI» SIK BaKJIMBOT'O KPUTEPIIO OL[IHKH
JIETITUMHOCTI YTOJl PO HEKOHKYPEHIIII0 B OUIbLI HIMPOKOMY CEHCI, BPaXOBYIOUHU iX
BIUIMB (HE JIMIIE €KOHOMIYHUU 1 SIK MO3UTHUBHMM, TaK 1 HEraTUBHUN) HAa CYCHUIbHI
iHTepecu. OOMEeKyBaJbHI MOJOKEHHS PO HEKOHKYPEHIIIIO JIIKapiB HE MOXHA MTPOCTO
MOPIBHIOBATH 3 aHAJIOTTYHUMHU KOMEPIIIHHIMU yTOAaMH 4epe3 0COOTUBOCTI XapaKTepy
TIOCITYT, OCKUTBKM BOHU 3a4illaf0Th TaKl KaTeropii, Ik r[pOMaJIChbKe 3JI0POB'S, MEAUYHA
eTKa Ta iHmr. TakuM YMHOM, MPaBO3acTOCOBYA IMpaKTHKA IMOBUHHA OIlIHIOBATH
0OMEKEHHS 00 HEKOHKYPEHIIii JIiKapiB, BUXOJIYN 3 TPhOX OCHOBHHUX IOJIOKCHD:
HasIBHICTh 3aKOHHUX O13Hec-1HTepeciB (1 11 poO0TOAaBIIs MOBUHHI OYTH YITKO 1 A1IMCHO
CHOpsIMOBaHI Ha IX 3aXUCT); OOMEXEHHS WI0JI0 HEKOHKYPEHIIi CKOHCTpyHOBaHI
MaKCHUMAaJIbHO YITKO Ta MIHIMAJIbHO JOMYCTHUMO JJis 3aXHCTy TaKUX IHTEPECIB;
CYyCHUTBHI 1HTEPECH PO3TIISAAIOTHCS IIUPIIE, HDK MPOCTO €KOHOMIYHA KaTeropid, i
peTenbHO BepidiKyIOThCS, 30aJaHCOBYIOTHCS Ta OIHIOWOTHCA. Ha Ham mormsa,
BUIIE3TaIaHa MOJIE/b, YHHKAIOYHM HEIONIKIB 000X IONEepeaHiX, MOXE BBaXKaTHCS
NEePCIEKTHBHOIO, HABITh HE3BAXKAIOYM Ha 11 0YEBUIHY CKIIaIHICTh. BoHa sBIIsSIE COO010
BTUICHHsI OaJlaHCy IHAMBIAyaJbHUX (pOoOOTOMABISI Ta MpAIiBHUKA) Ta CYCHiIBHUX
1HTEpeciB, 0COOJIMBO 3BAKAIOYM HA YYTIUBICTh POOIEMATHKH.

BucnoBkn Ta mnpomo3uuii. I[lompu BiIMIHHOCTI MK €BPOMEHCHKUM Ta
aMEPUKAHCHKUM MJIXOJIaMH, ICHYE YITKE PO3YMIHHA TOTO, IO BUKOPUCTAHHS
3acTepeKeHb PO HEKOHKYPEHITII0 HEBIUHHO PO3IMIUPIOETHCS Ta IOPHUHAE Y BCE O1IbIIIE
KOJIO BITHOCHH Ta cdep. Aje sKI0 3arajbHa KOHICIINS TaKuX OOMEXKEHb Ta
MOXKJIMBICTh iX 3aCTOCYBaHHS HAJIC)KHUM YMHOM BU3HA4Y€HA SK Yy JOKTPUHI, TaK 1 B
3aKOHOJIABCTBI, TO 1X 3aCTOCYBaHHS JJI CHEU(pIYHIX KaTeropii Ta mpodeciid, TaKux
AK JiKapi, oTpedye 0coOMMBOI yBaru Ta KOHKpPETH3allil MPaBOBOTO PETYIIOBAaHHSA 13

JOTPUMAHHSIM CKJIAJJHOrO OaJlaHCy CTPYHKOCTI Ta THYYKOCTi, CBOOOJU JIOTOBOPY Ta
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0OMEKEeHb HETAaTUBHOTO BIUTMBY Ha TPOMAJCHKHI MOPSIOK, MPaBOBOi OCHOBU Ta
€TUYHOI CYTHOCT1. AK€ 0OMeXeHHs1 (HaBITh Ha MiACTaB1 3aKOHHOTO O13HEC 1IHTEPECY)
npodeciiftHOi AISUTBHOCTI JiKapsi MOPOKY€E HMIUPOKE KOJIO MPoOaeM, y TOMY YHUCHl U
myOJIIYHOTO XapakTepy. MaeMo BiI3HAYUTH, IO OCHOBHA PEryJsTOpPHA BiAMIHHICTh
MDK €BPOINEHCHKUM Ta aMEPUKAaHCHKUM MIJIXOJlaMH IMOJISITa€ B IHCTPYMEHTAX, SKi
BUKOPUCTOBYIOTHCS I O€3MOCEPEIHROTO PETYIIIOBAHHS: aMEPUKAHChKA KOHIICIIITisI
HaJa€ MepeBary BKIIOYEHHIO CIEHIAIbHUX TOJIOKEHb 10 3aKOHIB Ta IMiA3aKOHHUX
aKkTiB, B TOW dYac sK €BpOICHChKa BBa)Ka€ 3a Kpalle HOPMATHUBHO 30epiratu
PETYITIOBaHHS TIOJIOKEHb IMPO HEKOHKYPCHINIO SK €JIMHE TMOHATTS HE3aJIC)KHO Bi
npodecii, mokIaga0ud HEOOXIHICTh OILIHKA «OOIPYHTOBAHOCTI» OOMEXKEHHS Ha
IIPaBO3acTOCOBYI  OpraHW, JOJAIOYM KOHIEHIi THYYKOCTI Ta MPaKTHYHOI
CIIPSIMOBAHOCT!.

Pe3ynpTaTi mpoBeIeHOTO AOCIIHKCHHS MiIITOBXYIOTh HAC O BUCHOBKY, IO
00MeXyBaJIbHI TTOJIOKEHHS TTPO HEKOHKYPEHI[II0 Y BIAHOIICHH] TTpodecii TiKapiB He
MO>KHA TIPSIMO MTOPIBHIOBATH 3 aHAJIOTTYHUMHU MOJIO0KEHHSIMU 3BUUYaHHUX KOMEPLIHHIX
yroJ1 uyepe3 MpUpoAy HaJaBaHUX MOCTYT Ta B3a€EMO3B’SI30K 13 TAKUMHU KaTETOPisIMU, 5K
rpOMAJIChKE 3[I0pOB'S, MEIUYHA €THUKa TOH[0. PerymioBaHHS TakoXX HE MOBHHHO
0o0OMe)XyBaTH 3aCTOCYBaHHS TIOJIOKEHb MPO HEKOHKYPEHIIIIO IS JIiKapiB B3araii,
OCKUIBKH TOOIYHI €(peKTH IbOro (IK IIe¢ HEe JIUBHO) MOXYTh TaKOX CYINEPECUUTH
CYCIUIBHUM 1HTEpecaM. 3 HaIloi TOYKHU 30pYy, KOHIICTIISl PEryJIOBaHHS IMOBHUHHA
IPYHTYBATUCS HA MOTIMOJEHHI TIIyMadeHHsI «IPHHIIUITY PO3YMHOCTI» K OCOOIHBOT

KaTeropii, KOJU HAEeThCs PO TOJIOKEHHS PO HEKOHKYPEHIIO 11010 JIIKapiB.
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AHoTanig. CTaTTiO MPUCBIYEHO JOCTIIKEHHIO BH3HAUYCHOT'O ITYHKTOM 161
YaCTHHHM TepIIoi CTaTTi TpeThoi KpUMiHAIBHOTO MPOIeCyaIbHOTO KOJEKCY YKpainu
TAaKOTr0 YJacHUKa KPUMIHAJIBLHOTO MPOBAXKEHHS SIK «1HIIIa 0c00ay, MpaBa 4Yd 3aKOHHI
IHTEpecH IK0T 0OMEXYIOThCS i Yac JOoCyA0BOro po3ciiayBanHs. KoncratoBaHo, o
Ha CHOTOAHI TMpaBa Ta OOOB’SI3KM BKA3aHOTO YYAacHHKA MPSMO HE BPETYJIHOBAHO
NPOIECYaAIbHIUM 3aKOHOJABCTBOM, III0 HETaTHUBHO BIUIMBA€ Ha JOTPUMAaHHS IpaB
oco0u, sIKa He € MiJ03PIOBaHUM, OJHAK CTOCOBHO SKO1 IIPOBOJSTHLCS MPOIECyanbH1 Jii
Ha CTaaii J0CyJOBOro po3ciigyBaHHsS. KpiM 1poro, Ie MoXe MPU3BECTH 0
YCKJIaIHEHb Yy BIJOKPEMJICHHI IIBOIO0 YyYacHUKA Bil I1HIIMX OCI0 y KOHTEKCTI
3a0e3medeHHss iX TpaB 1 CBOOOA. ABTOp pO3IISiIa€ BUMAIKA TIPOBEICHHS
MpolleCyalbHUX il CTOCOBHO Takoi ocobw, ski OOMexyloTh 1ii mpaBa 0e3
MOBIIOMJICHHS TIPO  IMJI03pY, ajieé 3 TOo3ulii C€AUHOro peecTpy IO0CYIAOBHX
po3ciigyBaHb, I[HMX OCi0 MOXHA BBaXXaTH IOTEHIIIMHUMH  ITiI03PIOBAHHMHU.
HenoctatHicTh peryioBaHHs MPaB IHITUX OCIO Y ITbOMY KOHTEKCTI MOXKE YCKIIaTHUTH
OIIHKY 3aKIHYEHHS CTPOKIB JOCYJOBOTO PO3CIimyBaHHA. B cTarTi po3rismaerscs
MUTAaHHS BU3HAYEHHS YITKOTO TMEPENiKy MpaB Ta OO0OB'SI3KIB 1HIIOI 0coOH, TpaBa Ta
3aKOHHI IHTEPECH SIKOT 00MEKYIOTHCS 1] 4ac JOCYI0BOT'O PO3CIIAyBaHHS B KOHTEKCTI

KpUMIHAJIBHOTO TMPOBA/KEHHS B YKpaiHl. ABTOp BKa3ye Ha BaXXJIUBICTh
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3aKOHO/JABYOT0 BPETYIIOBAHHSA ILBOIO MUTAHHS, 1100 3a0e3MeYUTH BIATOBITHICTD
3acazaM CHpPaBeIJIMBOIO KPUMIHAIBHOTO Mpolecy. ABTOpP HAroJIoNlye Ha TOMY, IO
MpaBO Ha 3aXHCT BUHUKAE HE TUIBKH MICIISI TOrO, SIK 0CO0a CTa€ MiI03pIOBaHUM, a 3
MOMEHTY MPOBEICHHS MPOIECyaIbHUX 11 CTOCOBHO IIi€l 0coOu. O HAK HEJOCTATHE
pEryiioBaHHs MpaB Ta OOOB'A3KIB Ii€i KaTeropii ocid y KOHTEKCTI J0CYAO0BOIO
pPO3CIiIyBaHHA MOXE YCKJIAQJHUTU IX MOXIIMBICTH HaJ€KHOTO 3aXHCTy. ABTOD
NPOIMOHY€E BHECEHHS 3MIH /10 3aKOHO/IaBCTBA, 30KkpeMa 110 cTaTTi 221 KpuminaabHOrO
OpOLECyalbHOIO  KOAEKCY  YKpaiHu, [  BKJIIOYEHHS  HOBOTO  YYacHHMKA
KPUMIHAJIBHOTO MPOBAKEHHS 10 TIEpENTiKy 0ci0, K1 MalOTh MPaBO O3HAMOMITIOBATHCS
3 MaTepiajamMu PO3CIilyBaHHA J10 Horo 3aBepiueHHs. Lle crpusitume 3abe3nedeHHI0
IpaB Ta IHTEPECIB IIUX 0CI0 1 JOTPUMAHHIO MPUHIIMITIB CIIPABETMBOTO KPUMIHAJIBHOTO
npoiiecy B YKpaiHi.

KuarouoBi cioBa: iHma ocoba, mpaBa yu 3aKOHH1 IHTEPECH SIKOT 0OMEXYIOThCS
i yac JOCYIOBOTO PO3CIiyBaHHsS, O3HAHOMIIEHHS 3 MarepiajJaMu KPUMIHAJIbHOTO

IMPOBAIKCHHS, ITPABO HA 3aXUCT, YUAdCHUKH KpI/IMiHaJ'IBHOFO IMPOBAI’KCHH .

REGARDING THE GRANTING OF THE RIGHT TO ACCESS MATERIALS
OF A CRIMINAL INVESTIGATION BY AN INDIVIDUAL, THE RIGHTS
OR LEGITIMATE INTERESTS OF WHICH ARE RESTRICTED DURING

THE PRE-TRIAL INVESTIGATION

Andrii Yu. Hnatiuk,
Assistant professor at the Department of Criminal Law and Criminal Law Disciplines
Poltava Law Institute of the Yaroslav Mudryi National Law University

ORCID: 0000-0003-0780-2957
e-mail: andreygnatyk1l3@gmail.com

Summary. This article focuses on exploring the category defined in paragraph
161 of Article 3 of the Criminal Procedure Code of Ukraine, known as the «other
person,» whose rights and lawful interests are restricted during the pre-trial

investigation. The authors note that currently, the rights and responsibilities of this
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participant are not explicitly regulated by procedural legislation, which negatively
affects the protection of the rights of individuals who are not suspects but are subjected
to procedural actions during the pre-trial investigation. Moreover, this lack of
regulation can complicate the differentiation of this participant from others in terms of
safeguarding their rights and freedoms. The article examines cases where procedural
actions are taken against such individuals, restricting their rights without notifying
them of suspicion. However, from the perspective of the Unified Register of Pre-trial
Investigations, these individuals may be considered potential suspects. The insufficient
regulation of the rights of other persons in this context can complicate the assessment
of the completion of pre-trial investigation periods. The article addresses the need for
a clear delineation of the rights and responsibilities of these individuals, whose rights
and lawful interests are restricted during the pre-trial investigation, and emphasizes the
importance of legislative regulation to ensure compliance with the principles of a fair
criminal process. The author also underscores that the right to defense arises not only
after a person becomes a suspect but from the moment procedural actions are carried
out concerning that individual. However, inadequate regulation of the rights and
responsibilities of these individuals during the pre-trial investigation can hinder their
ability to receive proper protection. The author suggests amending the legislation,
specifically Article 221 of the Criminal Procedure Code of Ukraine, to include the new
participant in the list of individuals who have the right to familiarize themselves with
the materials of the investigation before its completion. This would contribute to
safeguarding the rights and interests of these individuals and upholding the principles
of a fair criminal process in Ukraine.

Key words: another person, whose rights or legitimate interests are restricted
during the pre-trial investigation, familiarization with the materials of criminal

proceedings, the right to defense, participants in criminal proceedings.

IlocranoBka mpodaemu. Xoua KpumiHanbHuil mnponecyalbHUNM KOJEKC

Vkpainu (mam — KIIK Ykpainu) € Ouibln nepejoBUM BiIHOCHO CBOTO MONEpPEIHUKA
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1960 poky, ogHaK B HbOMY 3aJMUIAETHCS 1€ YUMAJIO MPOTAJIMH SIKI NOTPEOYIOTh
YCYHEHHsSI JJig 3a0e3NeueHHs JOTPUMAaHHS TMpaB JIOJUHU Ha BCIX CTaliigX
KpuMiHanpHOTO Tpouecy. [lpouecyanpHuil 3aKOH MICTUTh TMEPENiK YYaCHHKIB
KPUMIHAJIBHOTO  TMPOBA/DKEHHS, 3 BU3HAYCHOIO  pEIVIAMEHTAIEI0  MOPAIKY
BUKOPUCTaHHS HUMH CBOiX MpaB Ta JOTPUMAHHS BHU3HAYCHUX 000B’s3KiB. BiqHOCHO
Heno/1aBHO Oynu BHeceHl 3MiHu 110 cT. 3 KIIK Vkpainu Ta 3akoHOJaBe1b 3aKPINKUB Y
KPUMIHAJIBHOMY NPOBA/KEHHI CTATyC 1HILOI OCOOM, IIpaBa YU 3aKOHHI IHTEpECH SIKOi
00MEXYIOThCS I/ Yac TOCYA0BOro po3ciainyBanus [1]. B To# e yac okpeMoi cTarTi,
sKa 0 YiTKO BU3HAYAJIa TIepeIiK MpaB Ta 000B’A3KIB TAKOTO yYaCHUKA MTPOBAKEHHS K
iHIIa oco0a, mMpaBa YW 3aKOHHI 1HTEPECH K01 OOMEXKYIOThCS Mij Yac JOCYI0BOTO
pO3CIigyBaHHsA, HE Mae€. Sk pe3yinbTarT MaeMO HEOJHAaKOBE TIyMauyeHHS Ta
3acTocyBaHHs Ha mnpaktuili monoxkeHb KITK Ykpainu sk cTOpOHOH OOBHHYBaueHHS
Tax i CyJIOM, IIIO TIPU3BOJANTH JI0 HEMOXJITUBOCTI 3aXUCTUTH CBOT IpaBa BU3HAYCHUM TI.
161 u. 1 cr. 3 KIIK Vkpainu yuacHUKOM KPUMiHAIBHOTO IPOBAIKEHHS.

Koxna ocoba mMae mpaBo Ha 3aXHCT BiJf KPUMIHAJbHOTO MEPECHiTyBaHHS, a
MOYaTKOM TaKOTO MepeciiayBaHHs, IK 3a3Ha4ajaocs paHilie, MO>KHAa BBAXKATH HE JIUIIE
MOBITOMJICHHS 0C001 IIPO MMiI03pY, a i 3A1MCHEHHS IPOLeCYaIbHUX I Ta MPUHHATTS
IPOIIECYyaIbHUX PIIICHB 010 BUKPUTTS MEBHOI 0COOM y BUMHEHHI KPUMIHAJIBHOTO
npaBonopymieHHs [2, c. 44]. EdexktuBHUM 3acO000M 3axXUCTy Y KPHMIHAJIbHOMY
IIPOBAKCHH1 € 03HAHOMJIEHHS 3 MaTepiajJaMHi KPUMIHAJIBHOTO MMPOBAKEHHS 10 HOTO
3aBEpIIEHHs, B YaCTHHI IO CTOCYIOThCS MPOBEICHHS MPOIECyaTbHUX A1l CTOCOBHO
ocobu. OmHaK Ha CHOTOAHI MPaBO O3HAMOMIICHHS 3 MaTepiajlaMd KPUMIHAITBLHOTO
npoBapkeHHs B opsanky cr. 221 KIIK Ykpainu He HamaHo iHImIiA 0cobi, mpaBa 4u
3aKOHHI IHTEPECH K0T 0OMEKYIOTHCS il 9ac JOCYA0BOTO PO3CIiTyBaHHS.

CraH onpanoBaHHs 00pPaHOI MPO0JIeMATHKH, AHAJI3 OCTAHHIX MyOJaiKamin
Ta A0cJiaxkeHb. [I[pobreMHI TUTaHHS TPOIECYATBHOTO CTaTyCy IHIIOI 0coOH, mpaBa
9y 3aKOHHI I1HTEpEeCH SAKOT OOMEXKYIOThCS TiJ Yac JOCYIOBOTO PO3CIiTyBaHHS
BucBiTmoBanu [.B. I'moBrok, I1.B. XXostan, T.B. Kopuesa, JI.LFO. Kpagrmosa, B.B.

Muxaiinenko, J[.O. CaBuibkuii, B.B. UepBanuyk Tta inmi. I[IpoOnematuky uiono
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O3HAHOMIICHHS 3 MarepialaMu KpUMIHAIHHOTO MPOBAKCHHS 0 WOTO 3aBEpIICHHS
nocmikyBanu FO.I1. Anenin, C.B. Anuapycenko, B.B. Banusapuyk, [.B. I'mosrok JI.M.,
JloOoiiko, B.A. IlIkeneOeii Ta iHmI. B TOM ke yac Ha CbOT0OJIHI HE BUBYAJIOCS MUTAHHS
1010 BIUIMBY Ha NpaBa YYaCHUKA KPMMIHAILHOTO NPOBAKEHHs BU3HAYeHoro m. 161
4. | cT. 3 KIIK Ykpainu HeMOKIUMBOCTI 03HAMOMIIEHHS 3 MaTepiaiaMi KpUMIHAJIbHOTO
MPOBADKEHHS 10 WOT0 3aBEPIICHHS B YAaCTHHI, IO CTOCYETHCS TIPOBEICHHS
npolecyalbHUX /11 CTOCOBHO Takoi 0coOu. BiICyTHICTh BKa3aHOTO MpaBa CyNnepeynTh
TaKUM 3acajaM KPUMIHAJIBLHOTO TPOBAJKCHHS SIK BEPXOBEHCTBO IpaBa, MmoBara o
JIIOJICHKO1 T1THOCTI, 3a0€31eUYCHHS MpaBa Ha 3aXUCT, 3MarajibHICTh CTOPIH Ta 1HIIIMM.

Meta crarTi. IIpoananizyBatu mnonoxenns KIIK Vkpainu B uacTtuni
MPOIIECYaJIbHOTO CTAaTyCcy 1HIIOT 0cOoOM, TMpaBa YW 3aKOHHI I1HTEpPECH SKOi
00MEXYIOThCSA i 4ac JOCYI0BOTO PO3CIIiAyBaHHS MO0 pealti3allii mpaBa Ha 3aXUCT
Ta 0OTPYHTYBAaTH HEOOX1IHICTh BHeCeHHs 3MiH 10 cT. 221 KIIK Ykpainu 3 HaganHsM
TAaKOMY y4YaCHUKY TIPOBQ/DKCHHS TMpaBa Ha O3HAHOMIIEHHA 3 MaTepiajaMu
KPUMIHAJIBLHOTO TPOBAKEHHS IO MOT0 3aBEPILICHHS.

Buxnaax ocHoBHoro martepiany. Crarrs 13 KosBeHmii mpo 3axucT mpas
JIOJTMHU Ta OCHOBOIIOJIOKHUX CBOOOJ BHM3HAUa€, 10 KOXKEH, YUi IpaBa Ta cBOOOAM,
Bu3HaHI B KoHBeHIlii, Oys0 mopymieHo, Mae mpaBo Ha eeKTUBHUN 3aci0 IIPaBOBOTO
3aXHUCTY B HaIllOHAJIBHOMY OpraHi, HaBiTh SKIIO TaKe MOPYIICHHS OYyJ0 BYMHEHE
ocobamu, siKi 3ailicHIOBaIM cBoi odiriiiHi moBHoBaxkeHHs [3]. IlpaBo Ha 3axucT y
KpUMIHAbHOMY TpOBa/KeHHI rapanTtoBane Kousenmieto, pimenusmu €CII,
Koncrutymieto Yipaiau, KIIK Ykpaian Ta iHmumu 3akonamu. 3rigHo cT. 20 KIIK
Take MPaBO BUHHUKAE 3 MOMEHTY HaOyTTs1 0co00t0 cTarycy mino3proBaHoro. OmHaKk He
MOTOKYEMOCS 3 IIUM, OCKUTBKH TIPAaBO HA 3aXUCT MAa€ BUHUKATHA 3 MOMEHTY TOYaTKY
KPUMIHAJIBHOTO TIepeCiyBaHHS YIIOBHOBAKCHUMH JEP>KaBHIUMH OpPTraHaMU BiTHOCHO
KOHKpETHOI 0ocobu. Jlo KpUMIHAIBHOTO TEPECHiyBaHHS CII BiTHECTH 371ACHEHHS
MPOLIECYATbHUX JI Ta MPUUHATTS MPOIECYaTbHUX PINICHD MO0 BUKPUTTSA TEBHOT
0CcO0U Yy BUMHEHH] KPUMIHAJIBHOTO TPaBONOPYIIEHHS [2, ¢. 44]. AHAIOTIYHY MO3UIL10

po3auisie CaBuubkuid [{.O., 3T1IHO 3 SIKOIO MDKHAPOJHE Ta HAl[lOHAJIbHE KPUMIHAJIbHE
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MpollecyalibHe 3aKOHOJABCTBO BUXOJUTH 3 TOTO, IO «iHIIA 0C00a», CTOCOBHO SIKOI
pO3I0YaTo JOCYJI0BE PO3CIIAYyBaHHS, HaBiTh 0€3 MOBIIOMJIEHHS MPO MiI03py Mae
paBO Ha 3aXUCT, SKE MOXe€ OYyTHM peali30BaHe MLUIIXOM JOTPUMAHHS IpaB
nigo3proBaHoro, BuzHaueHUX y cT. 42 KIIK VYkpainu [4]. OTxe, MOXIHMBICTH
peanizanii ocoboro abo il MpeICTaBHUKOM IpaBa Ha 3aXMCT BiJ KPUMIHAJIBHOIO
nepeciiyBaHHsd 0e3 HasBHOCTI MPOIECYaJbHOTO CTaTyCy MiAO3PIOBAHOTO €
HEOOX1THOKO CKJIaJIOBOIO JOTPUMAHHS 3acaj KPUMIHAIBHOTO MTPOBAKCHHS.

Sx caymHo 3a3Havyae YepBanuyk B.B., BH3HAaYCHHS HOBOrO0 YydYacHHUKa
KPUMIHAJIBHOTO TIPOBAPKEHHST — O0COOM, TMpaBa YW 3aKOHHI IHTEpEeCH SKOI
00OMEKYIOTBCS TIiJT Yac JIOCYI0BOTO PO3CIiyBaHHS, 3aIIPOITIOHOBAHE 3aKOHOIABIIEM Y
1. 161 u. 1 cr. 3 KIIK Vkpainu, 3 ypaxyBanuam BigcyTaocti y Hopmax KIIK Vkpainu
HepeNiKy MpoIecyalbHUX IiH, 110 MOXYTh 3/[IHCHIOBATHCS CTOCOBHO OCOOHM, a TaKOXK
CHUCTEMHOT'0 TIEPEITIKY TPaB 1 3aKOHHUX 1HTEPECIB TaKOi 0COOH, € TOBOJII ITUPOKUM. A
JI0 TOTO K 1 TaKUM, 1[0 HE Ja€ MOXKJIMBOCTI BITOKPEMUTH OCOOY, IIpaBa YH 3aKOHHI
1HTEpecH $KOi OOMEXYIOTbCA Tl 4Yac JIOCYJOBOTO PO3CIIAYBAHHS, AK YYaCHHKA
KPUMIHAJIBHOTO MPOBAKEHHS, Bl 1HIIMX 0Ci0, Tpo skux Haerbes y HopMax KIIK
VYkpainu, B KOHTEKCT1 3a0e3MeueHHsl iXHIX MpaB, CBOOOJI 3aKOHHUX iHTepeciB [5].
JNomopuuBmu KIIK Vkpainn M0J0KeHHSAMH Ta BBIBIIM HOBOTO yYacHHUKA
KPUMIHAIBHOTO TIPOBAXKCHHSI O€3 YITKOro TEpeliKy MOoro mpaB Ta OOOB’SI3KiB, a
TUTLKM BU3HAUYMBIIH, [0 TAKUM YYaCHHUKOM € 0c00a, CTOCOBHO SKOi (B TOMY YHCIHI
o0 ii MaiiHa) 3M1MCHIOIThCS TporecyanbHi aii, Bu3sHaueHni KIIK Ykpainu, He mae
OCTaHHROMY B TOBHIA Mipi MOXIJIHMBOCTI 3aXHCTHUTHCh BiJl IPOBAKCHHS
MpoleCyalbHUX i HAmpaBiICHUX HA  MPUTATHEHHS 10  KPUMIHAJIBHOI
BIIIOBIIQJIBHOCTI.

Ha nymxy Muxaitnenko B.B. mpornecyanpHi aii mono meBHUX ocid Ta/abo ix
MaliHa MOXYTh MPOBOJUTHCS B 0araTbOX BUIIAJKaX, KOJH JOCYAOBE PO3CIiTyBaHHS
3MIACHIOETHCS 0€3 MOBIIOMIIEHHSI 0c001 TIpo mimo3py, onHak i3 ¢adymu B €PJ[P Ta
nucnosuilii crarti KpuminaabHOro Kojekcy YKpaiHu BOayaeTbes CyO’€KT, SIKOMY B

MOAANBIIOMY MOX€ OyTH MOBIIOMJIEHO NPO Mio3py (Tak 3BaHUN «IOTEHIIMHUIMA
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migo3proBanuii») [6]. HemooanHOKMMH € BUMAAKU BUMHEHHS MPOILIECYATIbHUX i
CTOCOBHO 0CO0H, sIKI OOMEXYIOTh ii mpaBa (K TO OOLIyK, TUMYAaCOBUU AOCTYH 110
pedelt a00 TOKYMEHTIB, HAKJIaJICHHS apeliTy Ha MailHO Ta iHie) 0e3 MOJajbIIoro
BpYyUYEHHS 0c001 MOBIIOMIICHHS PO Mi103py. Take KpuMiHaibHE MPOBAIKEHHS HIOUTO
Ma€ MOTEHI[IHHOTO MiJO03PIOBAHOI0, OJHAK OCTAaHHIM 4Yepe3 He pPerjaMeHTOBAaHICTb
MpoIeCyaIbHUX MPaB HE MOXKE B MOBHIN MIp1 3IMCHUTH 3aXUCT Bl KPUMIHAIBHOTO
nepeciigyBanus. [IpaBa 11boro yyacHuka MOXyTh OyTH OOMEXEH1 MpolecyalbHUMHU
aisiMa  abo pINIEHHSIMU CTOPOHM OOBHHYBAUY€HHS HA BECh CTPOK JIOCYJIOBOTO
pO3CIIilyBaHHS /10 MOBIIOMJIEHHSI 0coOi mpo migo3py. Lle i ke cTpok moxe OyTu
HEOJIHOPA30BO MPOAOBXKEHMM CIITYUM CYAJCI0 3a KJIOMOTaHHSM CTOPOHHU
oOBHMHYBaueHHs, 110 peraamenToBaHo cT. 294 KIIK Vkpainu. [IponecyansHuii 3akoH
Ha4eOTO YacTKOBO 3a0e3Me4rB TapaHTISIMH  3aXHCTYy BKa3aHOrO YyYaCHHMKA
nonoBHUBIIK 4. 9 cT. 284 KIIK VYkpaiHu, BIMOBIAHO 10 SKOI SIKIIO 3aKIHYUIIUCS
CTPOKH JIOCYJIOBOTO PO3CIITyBaHHS 3 MOMEHTY BHECEHHS BIJJOMOCTEH TIpO
KpUMIHAJbHE MPABOMOPYIIEHHS 10 €AMHOTO PEECTPY OCYIOBUX PO3CIIAYBaHb /10
JTHS TIOBIOMJICHHSI 0c001 Tpo TMiao3py, BcTaHoBieHl 4. 1 ct. 219 KIIK VYkpainuy,
CIITYUH CYJ sl MOKE BUHECTH yXBally MPO 3aKPUTTSI KPUMIHATBLHOTO TIPOBAKEHHS 32
KJIOTIOTaHHSM 1HIIIOI 0COOM, MpaBa YK 3aKOHHI IHTEPECH SIKOi 0OMEXYIOThCS ITi/T Yac
JIOCYJIOBOT'O PO3CiiayBaHHs, abo ii mpeactaBauka [1]. OxHak, sik Bkazye ['oBrok 1.B.,
BUHHKAE MTUTAHHS CTOCOBHO 00paxXyBaHHS CTPOKIB JIOCYIOBOTO PO3CIIiIyBaHHS, aKe,
Ha aJib, IPaBO 1HIIOI 0COOH, ITpaBa YM 3aKOHHI IHTEPECH K01 0OMEKYIOTHCS i 9ac
JIOCYZIOBOT'O PO3CTiAyBaHHs, ii' mpeJcTaBHUKAa Ha OTpuMaHHs BUTATy 3 €PJIP He
nepeadadeHo, a Ie YCKIIAJHIOE MOXIJIMBICTh OIIIHKH, 3aKIHUMJIUCHh UM HI CTPOKH
JOCYJIOBOTO PO3CIIIyBaHHS 3 MOMEHTY BHECEHHS Bimomocted g0 €PJIP mo mus
MOBIAOMIIEHHS 0c001 Tpo mixo3py [7]. PeanizyBaru Take mpaBo MOKJIMBO OTPHUMABIIIN
JOCTYIl 10 MaTepialiiB KPUMIHAJIBHOTO TIPOBAKEHHS, [0 B CBOK 4YEpry He
nependoaveHo KIIK Ykpainu.

OnHuM 3 TOJIOBHUX €JIEMEHTIB 3aXUCTy y KPUMIHAJIBHOMY MPOBAKEHHI €

MOXJIMBICTh O3HAHOMJICHHSI 3 MaTepialaMu KPUMIHAJIBHOTO MPOBAIKEHHS O KHOro
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3aBepiieHHs. Bkazana npouenypa 3akpimieHa y cr. 221 KIIK VYkpainu. Cepen
MEPEeiKy YYaCHUKIB KPHUMIHAJIBHOIO MPOBAJKEHHS, SIKI MAlOTh IMPAaBO Ha Take
o3HaliomueHns, Bu3Hadena . 16 u. 1 cr. 3 KIIK Vkpainu ocoba He BkasaHa. B Toii
K€ Yac 3a3HAYCHUH yYaCHHUK MPOBAJKEHHS Ma€ MPaBO M0J1aBaTH KJIIONOTAHHS Ta MaTU
npeacraBHuka, 1o caiaye 31 ct. 220 KIIK Ykpainu. Hanauusa noctymy 1o matepiaiiB
KpUMIHAJIbHOTO TMpoBajkeHHd B mopsaaky cr. 221 KIIK VYkpainu 3a kjiomoTtaHHAM
ocoOu, TpaBa 4YM 3aKOHHI IHTEpPECH SKOi OOMEXYIOThCS TiJ dYac JA0CYA0BOIO
po3ciiayBaHHs a0o ii mpecTaBHUKA, MOKIUBO BUKIIOYHO 3 IOTPUMAHHIM BUMOT Y. 1
cT. 221 Ta ct. 222 KIIK Ykpainu.

BucHoBku Ta npono3unii. BusHaueHHs 4iTKOro mepesniky npas Ta 000B’3KiB
1HII0T 0CcOOM, MpaBa YM 3aKOHHI IHTEPECH SKOT OOMEKYIOThCS T 4Yac JOCYI0BOTO
po3ciigyBaHHS € OOOB’S3KOBOKO YMOBOIO peaitizallii 3acajy KPUMIHAJIBHOTO
POBAJKEHHS, @ TOMY MOTpeOye 3aKOHOAaBYOro BperyitoBaHHs. [IpaBo Ha 3axucT
BUHUKAE HE TUIBKM TICAS HaOyTTs CTarycy MiA03pIOBAaHOTO, a 3 MOMEHTY
IIPOBAJKEHHS MPOIIECYaTbHUX /11 CTOCOBHO 0coOu. HeBin’eMHOIO CKIIaJJ0BOO TIpaBa
Ha 3aXUCT € MOXKJIMBICTh 03HAHOMIICHHS 3 MaTepiaJlaMi KPUMIHAIBHOTO MPOBAIHKEHHS
B YaCTHHI, IO CTOCYETHCS 0COOH, MO0 KO MPOBOATHCS MPOIECyalIbH1 Aii.

Haninenns BusHauenoi n. 161 4. 1 cr. 3 KITK Ykpainu iH1m0i 0cobu, npasa uu
3aKOHHI IHTEPECH K0T OOMEXKYIOThCS ITi/T 9ac JOCYA0BOTO PO3CIiAyBaHHS IIPAaBOM Ha
O3HAHOMIICHHS 3 MaTepiajlaMd KPUMIHAIBLHOTO MPOBAIKEHHS 10 MOTO 3aBEPIICHHS B
YJaCTHHI, III0 CTOCYIOTHCS 11 0COOUCTO, IMO3UTUBHO BIUTMHE HA JOTPUMAHHS IPaB TAKOT'O
VY4acHHKA Y KPHUMIHAJILHOMY TIPOBA/DKEHHI Ta BIIMOBIIHO JTOTPUMAHHS 3acaj
KPUMIHQJIBHOTO Tpollecy CyO’€KTaMu BIIAJHUX [OBHOBaXKEHb. BpaxoByroun
3a3HadYeHEe MPOTNOHYEThCs BHECeHHS 3MiH J10 cT. 221 KIIK Ykpaiau i3 BKIFOUESHHSIM J10
MEpeNiKy Y4YacHUKIB KPHUMIHAIBHOTO TIPOBA/KEHHS, SKI MaOTh MpaBO Ha
O3HAMOMJICHHS 3 MaTepiajJaMH KPUMIHAIBHOTO MPOBAKEHHS /10 MOTO 3aBEpIICHHS
1HIIO1 0cOOM, MpaBa YW 3aKOHHI IHTEPECH SKOI OOMEXYIOTBHCS TiI 9ac TOCYI0BOTO

po3ciiayBaHHs a0o 11 IpeICTaBHUKA.
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AHOTaNisA. AKTYyaJIbHICTb III€T CTATTI MOSCHIOETHCS HEOOX1THICTIO TTPOBEACHHS
aHajizy poOOTH OpraHiB peecTpallii akTiB IMBUIBHOIO CTaHy B YMOBaX BOEHHHX
KOH(IIKTIB HAa BCi Teputopii Ykpainu. BuBuenns miei temu HaOyno ocoOIuBOi
BKJIMBOCTI Y 3B'A3KY 3 pealisiMud BIHCHKOBUX MiH 1 arpecii pocii B Ykpaini. AHami3
HAYKOBOI JIiTepaTypu Ta 3aKOHOAABCTBA JO3BOJISIE 3pOOMTH BHCHOBOK MPO TeE, IIO,
HE3BaXKal0uM Ha BEJIMKI BHUKJIWKH, MOBHOMAcCIITaOHa BiMiChKOBa arpecis pocii He
npu3Beia A0 MOBHOTO PO3Maay CUCTEMHU PEECTpallii akTiB IMBUIBHOTO CTaHy Ta
npaBocyaas B YKpaiHi. Ypsag npuiiHaB eekTuBHI 3axomu Ui 3a0e3reueHHS
(GyHKITIOHYBaHHS ITUX OpPTaHiB B yMOBax BOE€HHOro koHGikTy. Hampukmnan, Oyina
3aCTOCOBaHa MPUHIIUIT €KCTEPUTOPIATBLHOCTI ITi/T 9Yac BOEHHOTO CTaHYy, 110 CIIPOCTHIIO
MPOIICAYPY PEECTparlii aKTiB IUBUIBHOTO cTaHy. Takok B 0araTbox BHIaAKax OyIiIo
BIIMIHEHO CIUIATy JIEPKABHOTO MUTA Ta CYJ0BOT0 300py MpH peecTpaltii moaii, Takux
K TUTIOOM Ta BCTAaHOBJIICHHS (DAaKTiB HApPOKEHHS Ta CMEPTI HA TEPUTOPISAX, N
BinmOyBanvcs BiMChKOBI Mil. BakinBo Big3HA4MTH, IO OyJIO 3a0€3MEUCHO 3aXHCT
KUTTS Ta 3I0pPOB'S TpoOMajasH Mg dac BilickkoBux nid. Hampuknan,
BIICHKOBOCITYKOO0BIII Ta MPAIliBHUKU 3aKJIaJIB OXOPOHHU 3JI0POB'SI MaJM MOKJIMBICTh
peecTpyBaTi NLTIOOM 0€3 0COOMCTOI MPUCYTHOCTI, a TAaKOX MPAIIBHUKH IO
BUDKIDKAINA 711 OTJIAY JIMIIE TUX TPYIIB, J€¢ OyJd O3HAKK HACUIBHUIIBKOI CMEPTI.

JleTanbHO MpoaHali30BaHi 3MIHU JI0 TOPSAKY peecTpailii cMepTi pizuunux oci6. L
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CTaTTs PO3IJIAJAa€ BAXJIMBI acleKTH (PYHKIIOHYBaHHS CHCTEMM pPEECTpallii akKTiB
LIMBUIBHOTO CTaHY B YMOBaX BOEHHOTO KOH(IIKTY Ta pOOUThH aKUEHT Ha 3axofax, sKi
OyJM B>KUTI 1)1 3a0€3MeUeHHs CTaOUTBHOCTI Ta 3pyYHOCTI TPOMAJISH y €N HEPOCTUI
nepios, 30CePeKye yBary Ha OCOOJIMBOCTSIX peecTpallii akTiB IIMBIILHOIO CTaHY Ha
TUMYAaCOBO OKYIOBaHUX TEPUTOPISX.

KuarouoBi ciaoBa: akT UUBUIBHOIO CTaHy, J€p)KaBHa peecTpalisi akTiB

UBUILHOTO CTaHy, OpraHu JEpP»KaBHOI peecTpalii akTiB IIUBUILHOTO CTaHYy.

THE INFLUENCE OF FULL-SCALE MILITARY AGGRESSION OF
RUSSIA ON REGISTRATION OF CIVIL STATUS ACTS

Halyna H. Hrytsenko,
Associated Professor at the Department of Civil, Commercial and Financial Law
Poltava Law Institute of the Yaroslav Mudryi National Law University

ORCID: 0000-0003-3346-818X
e-mail: ggritsenko@gmail.com

Summary. The relevance of this article is explained by the need to analyze the
functioning of civil registration authorities in the context of armed conflicts throughout
the territory of Ukraine. The study of this topic has gained particular importance in
light of the realities of military actions and Russia's aggression in Ukraine. An analysis
of scientific literature and legislation allows us to conclude that, despite significant
challenges, the full-scale military aggression by Russia did not lead to the collapse of
the system of civil registration of acts of civil status and the judiciary in Ukraine. The
government has taken effective measures to ensure the functioning of these authorities
in the conditions of armed conflict. For instance, the principle of extraterritoriality was
applied during the state of war, simplifying the procedure for registering acts of civil
status. In many cases, the payment of state fees and court fees for events such as
marriages and the establishment of facts of birth and death in areas affected by military
operations was waived. It is important to note that the protection of the lives and health

of citizens during military actions was ensured. For example, servicemen and
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healthcare institution employees had the opportunity to register marriages without
personal presence, and police officers conducted examinations only on the bodies
where signs of violent death were present. Changes to the procedure for registering the
death of individuals are thoroughly analyzed. This article examines crucial aspects of
the functioning of the civil registration system in the context of armed conflict and
emphasizes the measures taken to ensure the stability and convenience of citizens
during this challenging period, with a focus on the peculiarities of registering acts of
civil status in temporarily occupied territories.

Key words: civil status act, state registration of civil status acts, civil registration

authorities.

IMocTtanoBka nmpo6aemu. BiiicbkoBa arpecis pocii IpoTu YKpaiHu Ta OKyIailis
YaCTHHM TepUTOPii Hamoi Kpainu Tpusae 3 2014 poky. OKpiM JIOACHKUX CTPaK/1aHb,
BOHa TMOpOJWJa Macy IOpUAWYHUX TMpoOJeM JJid YYaCHUKIB  IUBUIBHUX
IPaBOBIIHOCHH, B TOMY YHCJI IIOJIO peecTpallii akTiB IMBUIBHOIO CTaHy Ha
OKyIOBaHUX TepuTopisx. HapomkeHHs, cMepTh, peecTpallis 1 po3ipBaHHS LLTIO0Y Ta
IHIII aKTH IMBUIBHOTO CTaHy MaloTh MIATBEPKYBAIUCA THUMH OpraHaMH, sKi
BU3HAIOThCSA YKpainotw. Eckamamis arpecii 3 24 mtororo 2022 poky po3IIupHiia
MacmTad mux mpoosieM g0 TepuTOopii BCi€l KpaiHW, OCKUTBKM Oarato Jojaei Oynu
BUMYIIIEH] 3QJIMIIATH MICII CBOT'O IOCTIMHOTO MPOXXWUBAaHHS, BUDKIKATH 32 MEXI
Vkpainu, .mimmu 3axumartd kpainy B jaBax 3CY. IlutanHs peectparii akTiB
IIUBUIHRHOTO CTaHy IIOAO0 TaKUX 0c¢i0, a TAKOX 1HIIMX 0Ci0, SKi 3aTUIIMINCEH B Y KpaiHi,
Mae OyTH HAJIC)KHUM YHHOM BPETYJIHOBAHE.

CraH onpanioBaHHs 00pPaHOI NPOOJIEeMATHKH, AHAJI3 OCTAHHIX MyOJiKamii
Ta J0CJHiIKeHb. He3Bakaioun Ha akTyalbHICTh 3raJlaHuX MOpoOJieM, iX dYacTo
aHANI3YIOTh TpPOMaJChKi opranizamii (manpuxman, ['O “I'pomancekmii XonauHT
“I'PYIIA BIUJIMBY” [1], Ykpainceka ['enbcinchal crisika 3 npas jtroauH [2]). Tomi sik
HAyKOBIIl PIIKO iX JOCHIIKYIOTh, 1110 MOKE MOSICHIOBATUCH BY3bKOIO HAIMPABIICHICTIO

TeMaTHKU. 30Kpema, MoxHa BuAUIMTH podbotu ['ycaposa K.B. [3], lnsnunskoro O.B.
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[4], Kynienko C. [5], CibipueBa O. [6], ki IPUCBATHINA CBOT pOOOTH aHATI3y OKPEMHX
MUTaHb peecTpallli akTiB IMBUIBHOTO CTaHY B YMOBAaX BIMCBHKOBOT arpecii 3 00Ky pocii.

Merta crarTi. AHaJi3 HOBEJ 3aKOHO/IABCTBA MICHS €cKaiallli BINCbKOBOI arpecii
pocii Ha TpeAMET CIIPOILECHHS ICHYIOUUX MPOIEAYP.

Buxisiag ocHoBHoro marepianay. Bianosigno o ct. 49 [{uBuibHOrO KOAEKCY
VYkpainu [7] ta crateit 2 1 3 3akony Ykpainu «IIpo aepxaBHy peecTpalliio akTiB
IIUBUIBHOTO CTaHy» [8], akTamMu IUBUIHLHOTO CTaHy € TMOAIi Ta Jii, SKi HEPO3PUBHO
noB'si3aHl 3 (I3BUYHOI0 0CO00K0 1 3aMOYaTKOBYIOTh, 3MIHIOIOTh, JIOMOBHIOIOTH a00
OPUMHUHSIOTH 11 MOXJIMBICTH OyTH CYO0'€éKTOM ULMBUIBHMX TMpaB Ta OOOB'S3KIB.
BianoigHo m0 ctarti 9 BkazaHoOro 3akoHy Jiep)KaBHA PEECTpallisl aKTiB IUBLILHOTO
CTaHy TIPOBOJMTHCS 3 METOK 3abe3reueHHs peamizaiii npaB (izuuHoi ocodOu Ta
Oo(IIIHHOr0 BU3HAHHA 1 MIATBEPKECHHS JEp:KaBol0 (DaKTIiB HAPOIKEHHS (I3UYHOI
0co0u Ta 1i MOX0JKeHHS, TUTF00Y, pO3ipBaHHS IIUTI00Y, 3MIHH IMEH1, cMepTi. JlepkaBHa
peecTpallis aKkTiB LMBUIBHOTO CTaHY MPOBOJUTHCA MUISIXOM CKIIQJEHHS aKTOBHX
3aMKCiB IIUBLILHOTO CTaHy. AKTOBHI 3aMUC MUBLILHOTO CTaHy — 1€ JOKYMEHT OpraHy
Jep>KaBHOT peecTpallii aKTiB [UBLUIBHOTO CTaHY, KM MICTUTD MTEPCOHAIBHI BIJIOMOCTI
po ocoOy Ta miATBEPHKYE (DaKT MPOBEACHHS JIEPKABHOT peecTparlii akTa [IUBIILHOTO
cTaHy. AKTOBHUH 3aIiC IUBUIBHOTO CTaHy € O0€3CIIpHUM J0Ka30M (DaKTiB, peecTparis
SAKUX TOCBITYYETHCA, 1O CIIPOCTYBAHHS HOTO B CyJJOBOMY MOPSIAKY.

Ha migxonTpospHilt YKpaiHi TepuTopii opraHm Jep)KaBHOI peecTpallii akTiB
uBUIEHOTO cTany (nani — JIPALIC) mpoaoBKyBaiv 3/iHCHIOBATH CBOT TOBHOBAXCHHS
HaBITh MICJIS TOYATKy MOBHOMACIITAOHOI arpecii pocii, 32 BUHATKOM OKYIIOBaHHMX
TEPUTOPIA, TEPUTOPIA aKTUBHUX OOMOBHUX Il a00 BUIAIKIB 3HUIIEHHS ITPUMIIICHb
JNPAIICiB. I3 26.02.2022 poxy ypsa 3ampoBaguB TPHHIIUI E€KCTEPUTOPIATHHOCTI,
TOOTO y 3asIBHUKIB € MOXKIUBICTh 3BepHYTHCS 10 Oynb-saxoro JJPAIICy (.14 [pasun
peecTpartii akTiB uBUTEHOTO cTany [9]). Kpim Toro, KMY npuiiHsB HU3KY pillIeHb, SKi
CIPOCTHJIM TIOPSJIOK PEECTpallii OKpPeMHX AaKTiB IHMBUIBHOTO CTaHy, B T.4. HaJaB
MOBHOBAXKEHHSI II0JI0 pEeCTpalii akTiB IUBUIBHOTO CTaHy 3aKOPAOHHUMU

JUIUIOMATUYHUMH yCTaHOBaMHU Y Kpainu, Bu3HaueHuM M3C Ykpainu [10].

S€



I'punienko I'.I'. BrinB noBHOMacIITabHO1 BilicbKOBOT arpecii pg Ha ...
ISSN 2786-7811 Online. Poltava Law Review Ne1/2023 s | 6T L e

Y 2022 poui Ta mepmomy miBpiyyul 2023 30UIbIIMIACE  KUIBKICTb
3apeectpoBanux nut00iB — 308 718, 3 Hux y 2022 pori — 222 890 . 3a ueii xe nepiof
posipBano yuine 28 032 ummro6is [11; 12]. 3pocTaHHIO KUTBKOCTI OJPYKEHB CIIPHSLIO
CKaCyBaHHs JIEP)KaBHOTO MHUTA 3a PEECTPAIlii0 MUTI00Y, a TaKOK 3HAYHE CIPOIICHHS
CTPOKIB peecTpallii Ta BUMOT 1[0/10 OCOOMCTOI MPUCYTHOCT1 HAPEUEHUX.

Ockinbku B IIeH yac € Oe3mocepeaHsi 3arposa i SKUTTS HapedeHoi abo
HapedyeHoro, BiAnoBiAHO g0 4.2 cT.32 CiMmelHOrO KOACKCY VYKpaiHu TUIH00
PEECTPYEThCS Yy JIeHb MOJAaHHS BiAMOBITHOI 3asBU a00 y OyJb-SKUHN IHIIWA JEHB 3a
OakaHHSIM HaApEYeHUX TNPOTAroM ojHoro wMicsiug [13]. 30epiraerbcsi TaKoX
MOJKJIUBICTh 3apeeECTPyBaTH IUIIOO B MPUCKOPECHOMY IMOPSIAKY Y MEXKax MIOTHOTO
npoekty «11r06 3a 100y».

[Ipote BiifHa BHecja CBOT KOPEKTHBU Yy BUMOT'Y OCOOMCTOI MPUCYTHOCTI IPH
peectpartii nutro0y. 3okpema, y ctarti 34 CiMelHOTO KOJACKCY YKpaiHu 3aKpirvieHa
iMIepaTiBHA HOpMa: MPHUCYTHICTh Hape4YeHOI Ta HApeUYeHOTrO B MOMEHT peecTparlii
ixHporo 1UIFOO0Y € OOOB'I3KOBOIO, a peecTpallis NUTFO0Y 4Yepe3 TpeJCTaBHHKA HE
nonyckaeTses [13].

BpaxoBytoun ymoBu BoeHHOro crany, 3 07.03.2022 poxky KMV nependauus
MOKJTUBICTh peecTpyBaTH MU0 6e3 ocobuctoi mpucytHocTi B opradi APALCy nns
BIMCHKOBOCITY>KOOBIIIB, TMOJIIEHCHKUX, OCIO PSATOBOrO 1 HAYAIBHHUIIBKOTO CKJIATy
CIY)KOM LMBLILHOTO 3axucTy, JlepkaBHOro OmOpo po3ciigyBaHb, JlepkaBHOT
KPUMIHAJIbHO-BUKOHABYOI CIY>KOM, 0Cci0 HadanpHUIIBKOTO CKiany HarionanbHOTO
AHTUKOPYIIIHHOTO O10po, Bropo exoHoMiuHOi Oe3neku a0o MpaIiBHUKIB 3aKiamy
OXOpOHU 3MI0pOB's. 30KpeMa, Ii 0ocobM MaloTh MOAATH 3asBy MPO JIEPKABHY
peecTparttiro U0y 6e3rmocepeTHbOMY KOMaHIUPY (KEPIBHUKY ), SIKUM 3aCBITIY€ETHCS
CIIPaBXXHICTh MIANMCY HA BiATOBIMHIN 3asBi. L[ 3asBa 0THOYACHO € IMITBEPDKCHHSIM
HaJlaHHS HUMH 3rojau Ha muro0. Bona nmepenaerscs o Bimminmy JIPAILIC, mo sikoro
HIIWI 13 HAPEUYCHUX T0JIaB 3asBY MPO PEECTpaIliro ooy ocoducto [14].

[Ile omuH BapiaHT — 3acBigueHHsA (HaKTy peecTpaiii HUT0y MO CyTi 3a

BIJICYTHOCTI1 OZJTHOT'0 200 OJIHOYACHO 000X HapeueHunX. Tak, 6e3mocepeHii KOMaHIUuP
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BUIIEHA3BaHUX 0C10 MOKE CKJIaaTH aKT PO yKJIaJAeHHs nuito0y. Bin Moxe 1e pooutu
0e3 0cOOUCTOI MPUCYTHOCT1 OTHOTO Y 000X HAPEUEHUX 3 BUKOPUCTAHHIM JOCTYITHUX
3ac001B B1I€03B’SI3KY 3 TUM 13 Hape€4YeHHX, XTO BIACYTHIM, ab0 3 oOoMa BiICYTHIMU
Hapeuenumu. Hapmam meil akr Haacwiaerbea A0 Oyab-skoro JPALICy, sxuii Bxe
CKJIaJa€ BIANOBIIHUI aKTOBUH 3aIIUC PO LLII00 B MarepoOBOMY BUTJISII1 1 BHOCUTH JJaH1
PO HBOTO 10 peectpy [14].

[Tom16HUM aKT mi YaC BOEHHOTO CTaHYy MOKE CKJIQIATUCS 1 KEPIBHUKOM 3aKJIa 1y
OXOPOHHM 3JI0POB’s, B IKOMY MnepeOyBaroTh a0 MPaIOI0Th OJUH YU 000€ HapEUEHUX,
Ta CKPIITIOETHCS TIEYATKOIO (32 HASIBHOCTI1) IIOTO 3aKJIaay. Takuil akT TeX MOXe OyTu
CKJIaJICHUI y MPUCYTHOCT1 HapeueHUX abo 3 BUKOPUCTAHHSM 3ac00iB BiICO3B 3Ky 3
TUM, XTO BiACyTHIH. Ilpore mig uac #oro ckiafeHHs OEpyTh y4acTh TaKOX JIBOE
cBinkiB. B momanbmomy akt Hamcunmaerbes ao Bimainy JPAILIC, ne cknamaetncs
NarnepoBUi aKTOBUM 3amuC MPO IUIFOO Ta BHOCSTBHCS BIAOMOCTI J0 BIAMOBIIHHUX
peectpis [ 14].

VY BciX mepepaxoBaHUX BHUMAAKaX aKT MPO YKJIAJCHHsS HUTIO0Y HE 3aMIHIOE
CBIJIOIITBA, SIKE B TMOJAIBIIOMY MOKHa oTtpumatu y Bimnum JIPAIICy 3a 3asBoro
MOAPYXOKsT 400 OAHOTO 13 HUX.

3a 2022 pik Tta mepme miBpiyyus 2023 poky B YKpaiHi 3apeecTpoBaHO
HapopkeHHS 299 523 mutunum [11; 12]. I[IpomoBxkye AisTH BUMOTA MO0 peeECTparii
HapO/DKCHHS OaThbKaMU HE IMI3HINIEe OJHOTO MICSIl B JHS HApOJKEHHS, MPOTE B
MepioJT BOEHHOTO CTaHy HE 3aCTOCOBYIOTHCS MITpadu 3a MOPYIIEHHS IILOTO CTPOKY. Jlo
TOTO K 3HAYHO CHPOIIEHI YMOBH Takoi peecTpailii. 30Kpema, BKe 3rajaHuil BUIIE
MPUHIIUI €KCTEPUTOPIAIBHOCTI [9], po3MHMpPEeHHs KOJa 0Ci0, AKi MOXYTh 3BEPHYTHUCS
3a peecTpami€ero HApOKCHHS JUTHHU. SIKIO i3 BIAMOBIAHOIO 3asBOI0 HE MOXYTh
3BepHYTHUCS 0aThku (y pasi X cMepTi a0 HEMOXKIIMBOCTI 3apEECTPYBATH JUTHHY 3
IHIIMX TPUYMH), 1€ MOXYTh 3pOOWTH pOAWYI, I1HII OCOOH, YIOBHOBaKCHUMN
NPEICTAaBHUK 3aKJIaJy OXOPOHH 3/I0POB’s, B SIKOMY HApOJUJIACh TUTHHA 200 B IKOMY

Hapa3si repeOyBae.
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VY mepuii AHI BOEHHOTO CTaHy 3 MipKyBaHb 1H(popmaliiinoi Oe3neku KMY
00OMEKHUB poOOTY 1 TOCTYII 10 OKPEMUX PEECTPIB, B T.4. peecTpy [epkaBHoi peecTpanii
aKTIB IIUBUILHOTO CTaHy. Y 3B’S3KY 13 IIUM JOCTYI A0 MOCIYru «eManarko» O0yio
BinHOBIIeHE Jniie micis 14.05.2022 poky.

JUJisl TUX PETiOHIB, Y MEXKaX SIKHX B YMOBaX BOEHHOTO CTaHy B3araJi MpUITHHUBCS
JOCTYI KOPUCTYBAYiB /10 BIATIOBIIHUX PEECTPIB (TOOTO TEPUTOPIN AKTUBHUX OOMOBHUX
Aiil) Ta 18 TUMYacoBO OKymnoBaHuX Tteputopii (kpim APK, okymoBanux 10
24.02.2022 poxy uactuH Jlyrancekoi Ta JloHelnpkoi o00yacTeil) MakCHUMAaJILHO
CHpOIIleHa TPOIeaypa MoAadi JOKYMEHTIB Ha PEECTpallifo HapOKEHHS TUTHHU -
nojsaya ¢GoTO- UM CKAHKOMIN JOKYMEHTIB Ha enekrpoHHy nomrty no JPAILICy B
YepHniBenbkiid o6macti [15]. [Ipu ipoMy CB1IOITBO PO HAPOIHKEHHSI O(OPMITIOETHCS
B JICHb CKJIQJJaHHSI aKTOBOTO 3alKCy PO HAPOKCHHS Ta 3aJUIIAEThCA y BT
JIep>KaBHOI peecTpallii akTiB IMBUIBHOTO CTaHy, a 3asBHUKY Ha aJpecy €JIeKTPOHHOI
MOIITH HA/ICUIIAE€THCS HOTO CKaHOBaHA KOs Ta P03’ ACHIOETHCS MOPSAOK MOIAIBIIOTO
OTPUMAaHHS OPUTIHAY CBIJOLITBA PO HAPOIHKEHHS.

BpaxoByroun ymoBu BoeHHOro crany, MO3 Vkpaimum 3 19.03.2022 poky
PO3MIMPUIIO TIepeik 0ci0, SKi MOXYTh BHUAaBaTH MeAUYHE CBIAONTBO IPO
Hapo/keHHsT 3a ¢opmoro Ne 103/0: dakTudHO 1Ie BCi MEAUYHI MpALiBHUKH, SKi
nepe0yBaroTh Y TPYAOBUX BITHOCHHAX 3 JIIIIEH31aTaMU MEIMYHOI IPAKTUKH, 30KpeMa
1 T1, XTO Ha/Ia€ EKCTPEHY MEANYHY JIOTIOMOTY, SIKi TIPH I[bOMY HaJIaBaJIM JOTIOMOTY IPH
[OJIOTaX, MPOBOAWIM NEPUINM OIJIs] HOBOHAPOIKEHOT0, TMPOBOIWIN MEPIINI
MEIUYHHUI OTJIS] MOPOIULIL MICHs MOJOTIB, Y TOMY YHCIHI 032 3aKJIaJJoM OXOPOHHU
3JI0POB’ A1, SIKITO HE OYTI0 MOKIUBOCTI 200 Oyi10 HEOE3MEUHO JIJIS )KUTTS B TIOJIATIBIIIOMY
TPAHCIIOPTYBAaTH TMOPOJAULII0 Jo0 Mem3akiaany [16]. JlomaTkoBo omycKaeTbes
oopMIIeHHSI MEANpPAI[IBHUKAMU JOBIIOK B AOBUIbHIN (OpMi, OCKIIIBKH JITH MOXKYTh
HapOJKYBAaTUCh B YKPHUTTAX Ta IHIIMX MICIAX 1032 MEXaMH MEIUYHUX 3aKJIaJiB 1
HaBpsi 4u 3aBkau T pykoro (opma Ne 103/o. fAxmo momorn mpwiiMaB He
MeINpaliBHUK, TOPOALLISI MOXKE MOTIM 3BEPHYTHUCS 1O MEI3aKJIa Ty 1 MOro JIiKap BUIA€

MCOANYHE CBiI[OI_ITBO IIPpO HAPOAKCHHS ITICTIS IIPOBCACHHS OITIAAAY JKIHKH Ta AUTHUHHU Ta
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32 YMOBH, SIKILIO ICHY€ MEIMYHA JOKYMEHTAIlisl, SIKa MATBEPKY€e (PaKT BariTHOCTI L€
KIHKH.

B Vkpaini 3a 2022 pik ta nepwe niBpiuusa 2023 poky 3apeectpoBaHo 799 794
cmepredt [11; 12]. Ha »aip, 11e Ha MiBMUIbHOHA OUIBIIE, HIK HApPOKEHb 3a IIeH ke
nepiof, i, Ha JKaJib, YUCJIO CMEPTEH OyJe 3pocTaTu, ajpke Oarato JroJel MOKH 1110 B
CTaTyCl 3HUKIUX 0€3BICTH 32 OCOOIMBUX OOCTaBUH.

Cnig BIAMITHTH, IO caM€ ITOHSTTS «OCOOM, 3HHMKJIOI OE3BICTH 3a OCOOJIMBUX
00CTaBMH» 3’SBMJIOCS MICJsl MOYATKy MOBHOMAcmTaOHOI arpecii pocii [17], Oymnu
NPUAHATI MA3aKOHHI HOPMATHUBHO-TIPABOBI aKTH, SIKI CTBOPWJIM TEPEAYMOBH ISl
(GYHKIIIOHYBaHHsSI PEeECTpy Takux ocid Ta pobotu momykoBux rpyn [18; 19].
VYKpaiHCbKUI 3aKOHOJABEllb HApEIITI BPEryjaloBaB HOro BIAMIHHOCTI Bil «ociO,
3HUKIUX O0€3BICTU», SIKI OTPUMYIOTh TakuWW cTaTyc 3a pimeHHsM cyay. Ocoba
BBaXKAETHCS 3HUKIIOI0 0€3BICTH 32 0COONMBUX 00CTaBHH, SIKIIIO BOHA 3HHMKIJIA 0€3BICTH
y 3B’A3KY 13 30pOWHUM KOH(IIKTOM, BOEHHUMH IisIMH, TUMYACOBOIO OKYMAIIIEIO
JacTUHU Teputopli VYKpaiHu, HAA3BHYAWHUMHU CUTYyaIliIMH TPUPOJHOTO UM
TEXHOTEHHOTro Xapakrepy (a63.12 4.1 cr.1 3akony Ykpainu «IIpo mpaBoBuii cratyc
oci6, 3HuUKIMX Oe3BicTH 3a ocoOmuBuUX oOctaBuH» [17]). Ocoba HaOyBae Takoro
CTaTyCy 3 MOMEHTY BHECEHHS PO HEi BIIOMOCTEH, IO MICTATHCS y 3asBi po (akT
3HUKHEHHS, 10 €UHOTO PeeCTpy 0cid, 3HUKIMX 0€3BICTH 32 OCOOJMBUX OOCTaBHH, 1
710 MOMEHTY NMPUMUHEHHS 11 po3myKy. Takuil po3IyK He MPUITUHIETHCS HABITh TOJI,
KOJIM 0co0a, 3HUKJIa OE3BICTH 3a OCOOIMBUX O0OCTaBHH, Oyje OTroJIOIIEHA TTIOMEPIIOIO
3a  pIiIEHHAM Ccydy, aje 11 wmicienepeOyBaHHSA, MiICIle IIOXOBaHHS UM
MICII€3HaXOKeHHS 11 OCTaHKiB He Oys10 BcTaHOBJEeHO (4.4 ¢1.4 3akony Ykpainu «[Ipo
MPaBOBHII cTaTyc 0C10, 3HUKIUX 0€3BICTH 32 0COOMMBUX 00cTaBUH» [17]).

ITepeOyBanHs ocoOu B €EMUHOMY peecTpi 0C10, 3HUKIUX O€3BICTH 32 OCOOTMBUX
00CTaBUH HE 3MEHIIyE OOCATY MPaBO3JIaTHOCTI TaKUX OC1O, B T.4. HE MPUIHHSIE 1i
nuiro0 (Ko HIUR 13 noApyxxksa He nogacte 10 JPAIICy 3adBy npo po3ipBaHHS

U100y ), He BIUIMBAE HA 1i TPYJI0B1 BIAHOCUHHU (32 0CO0010 30€epiraeThes Miciie poooTH
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Ta 3aiimMaHa 1mocaja). Hag maitHoM ocoOu, 3HUKI01 0€3BICTH 3a OCOOJUBUX OOCTaBHH,
MO€ BCTaHOBJIIOBATHUCH OMiKa 3riHO cT. 44 [{uBinbHOTO KOAEKCY YKpainu [7].

Sk 1 1o moBHOMacmITabHOI arpecii pocii, JepxaBHa peecTpailisi CMepTi
MPOBOJUTHCS 3a 3asBOI0 POJUYIB MOMEPJIOro, MPEICTaBHHUKIB OpraHy OIMIKU Ta
MIKJIYBaHHS, MPAIIBHUKIB >KUTJIOBO-EKCILTyaTallIMHUX oOpraHizalii, aamiHicTparii
3aKjaJy OXOpPOHHM 3J0pOB’s, 1€ HacTajia CMepTh, Ta IHIMUX oci0. OkpiMm 3asBH,
HEOOX1THO MOJIaTH: JOKYMEHT BCTAHOBJICHOI ()OPMU MPO CMEPTh, BUJAHUN 3aKJIaJ0M
OXOPOHHM 3JI0POB’ST a00 CyJAOBO-MEIAMYHOK YCTaHOBOIO;, PIIMICHHS CYIy TIpo
BCTAHOBJICHHS (PaKkTy cMepTi 0cOOU B MEBHUM Yac 4YM PO OTOJIONIECHHS il TOMEPIIOI0;
nacnopT TpoMaasiHuHa YKpaiHu (MacmopTHUM JTOKYMEHT i1HO3eMls, ocoOu 0e3
rpoOMaJITHCTBA) Cy0’€KkTa 3BepHEHHS (Y pa3l iX HasIBHOCT).

[IpoTte, Oynu BHECEHI 1 CYTTEB1 3MI1HU JI0 MOPSAAKY peectpairii cmepTi. [To-nepre,
poBeIcHHS peecTpallii B 0yab-skomy Bipaun JIPAILIC, He3zanexHo Bij MicHs cMepTi
YU TMPOKUBAHHS TToMepsioi ocodu (mpuHIUI excrepuTopianbHocTi [9]). [lo-apyre,
BPaxOBYIOUH MOXJIMBY HEOE3IEKy IJIs KUTTSA 1 310poB’ s mroaei, 3 09.03.2022 poky
3MIHWJIUCS MPaBHUJIa B3a€EMO/II1 MK OpraHaMu Ta miapo3aiiamu HamionanbHOT momimii
VYkpainu, 3akigagaMu OXOPOHHU 3J0POB’S Ta OpraHaMy TMPOKYparypu YKpaiHu mpu
BCTaHOBIICHHI1 (pakTy cMepTi mroauHu [20]. 30kpema, mpariBHUKH MO BUIKKAIOTh
JUIS OTJISITY TIPU HAAXOHKCHHI MOBIAOMIICHHS Mpo (BakT cMepTi JIOJWHU JIMIIE 13
03HaKaM{ HAaCHUJIBLHUIIBKOI cMepTi abo migo3pu Ha Taky. Orisa Tpyna npaiiBHUKaMU
3aKJIaJliB OXOPOHHU 3/I0POB’ sl MPOBOJUTHLCS JIMIIIE 32 YMOBH BIJICYTHOCTI 3arpo3 KUTTIO
Ta 3J0pPOB’0 TAaKWX MpamiBHUKIB. Ti X BUMOTH IIOAO 3a0€3MECUCHHsS Oe3NeKH
MpaliBHUKIB MOIIUPIOIOTHCS 1 HA CAIYOTO 1 CYJI0BO-MEIUYHOIO eKCIepTa abo JiKapsi,
Kl 4epe3 0O0CTpuUIM, MPOBEICHHS OOMOBUX A1 TOIIO MOXYTh OTJIsIaTd TPy HE 3a
MICIIEM MOro BHSBIEHHS. Y TpPalliBHUKIB OIOpPO CYJ0BO-MEIMYHOI EKCIEepPTU3U
3’SIBUNUCSA J10JATKOB1 OOOB'I3kM 110710 (oTorpadyBaHHs, BiAOOPY 3pa3KiB AJid
noAanbinoi iAeHTudikaili Tpyna 3a yMOB SIBHUX O3HAK BOTHEMAJIbHOI, BUOYXOBOI,
OMIKOBO1, XIMIUHO1, paAlaliiHoi a00 1HIIOT TpaBMHU, K pe3yibTaTy OonoBux Aii. [lo-

TpETE, BPAaXOBYIOUM peatii MOBHOMACIITA0OHOT BIHCHKOBOI arpecii, He 3aBXKJIM MOKHA
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BUJIATU JIIKAPChKE CBIIOLUTBO Mpo cMepTh 3a hopmoro Ne 106/0 abo denpamepcrky
JOBIAKY TIpo cMmepTh 3a Gopmoro Ne 106-1/0. 30kpema, SIKIIO0 BIACYTHE TLIO OCOOU
(HanmpuKiaj, 3HUIIEHHS TUIa B pe3yJibTaTi BUOYXy, TOMaJaHHs CHapsAIB TOLIO). Y
IbOMY pa3l peecTparis CMepTi MOXKe OyTH BUKIIIOUHO Ha MIJCTaBl PILIEHHS CYy PO
BCTAHOBJICHHS (DaKTy cMepTi. Y 3B 3Ky 13 TUM, 11O 3apa3 BOpOXka apiallis 1 pakeTu
OOCTPUIIOIOTH BCIO TEPUTOPIIO YKpaiHH, a HE TUIbKU TEPUTOPII0 aKTUBHUX OOMOBHX
Ji 1 TAMYACOBO OKYMOBaHY TEPHUTOPII0, 3aKOHOJIABITIO JIOBEJIOCh BHECTH BIAMOBIIHI
3minu g0 ct1.317 LuBinpHOro nporecyaibHoro koaekcy [21]. 3 07.08.2022 poky B
MOPSIZIKY OKPEMOTO MPOBAKEHHS 3asiBa PO BCTAHOBIICHHS (DaKTy CMEpPTi MOXKe OyTH
nojaHa WieHaMu CIM'T TOMEepJoro, iXHIMH TpeJACTaBHUKAMU ab0 IHIIMMU
3alHTEPECOBAaHMMHU 0CO0aMHM (SKIIO BCTAHOBIIEHHS (PaKTy CMEPTi 0COOM BIUTMBAE Ha
iXHi rpaBa, 00OB'I3KM UM 3aKOHHI IHTEpECH) 10 OYAb-IKOTO MICIICBOTO CYyAy YKpaiHHU.
[Tpu boMy TeTiep 3asIBHUKH 3BUTLHSIOTHCS BiJl CIUIATH CYI0BOT0O 300py. 3asiBU MalOTh
PO3IJIAIaTUCS HEBIAKIAIHO, a PIIEHHA CYyAy MiIJISTraloTh HEralHoMy BHUKOHAHHIO.
OckapeHHS TaKUX PillleHb HE 3yMUHSA€E X BUKOHAHHS.

BucnoBkn ta mnpomo3uuii. [ToBHOMacmTabHa BifickkoBa arpecis pocii He
3MOrJjia JOCATTH CBOIX LJICH, B T.4. HE CIPUYMHIIIA KOJIAIIC pOOOTH CY/IIB Ta 1HIIHNX
MPaBOOXOPOHHUX oOpraHiB. OpraHu Aep)KaBHOiI BIAJW B IIUIOMY JOCTaTHHO
OTICPATHBHO TNPUUMaNIHM pPIIMIEHHS, SKI JO3BOJIIM CIPOCTUTH PEECTPAIliI0 aKTiB
IIUBUIBHOTO CTaHy: 3aCTOCOBAaHO WPHHIIUII EKCTEPUTOPIATBHOCTI, B 0araTbox
BHITQ/IKaX 3BUIBHCHO 3asSBHUKIB BiJ CIUIATH JCPKAaBHOT'O MHUTA 1 CyIOBOro 300py,
3a0€3MeUeHO 3aXUCTY KUTTS 1 37J0pOB’sl 0Ci0 B HEOE3MEYHNX YMOBAX BIICHKOBHUX JiH
(HampuWKIIaM, MOXJIMBICTH JJII OKpPEeMHX OCIO 3apeecTpyBaTd HUTIOO0 0e3 0coOmcTol
MPUCYTHOCTI, BUi3/ MPaliBHUKIB TOJIMIi JJIA OTJIANY JIMIIE TUX TPYIB, Y SKUX €
O3HAaKM HACHIBHHUIIBKOI cmepti). [lomampmii JOCTHiTKEHHS BapTO 30CEPEIUTH Ha
OCOOJIMBOCTAX peecTparlii akTiB IUBUIBHOTO CTaHy Ha THMYacOBO OKYITOBAaHUX
TEPUTOPIAX, 3BAXKAIOYM HA TEPEBAHTAXKEHICTh CYJIB TAKOK KATETOPIEI0 CHpaB i

B1JICYTHOCTI aJIMIHICTPaTUBHOI MPOLEAYPHU I TAKOI peecTpalii.
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AHoTamist. Y TeKCTi BUCBITJICHO KIIFOUOBHH aCTICKT 3a00iraHHs 3JI0BXKUBAHHIM
y I[HMBUIBHOMY CYJOYMHCTBI, @ caMe BCTaHOBJICHHS YITKMX 1 IMPO30pPUX TIPaBHII
IIUBUILHOTO CynounHCTBa. [IpaBuia Ii€i cMCTeMU BU3HAYAIOTh MpaBa Ta OOOB'SI3KU
BCiX YYaCHHKIB CYJIOBOT'O IIPOIIECY Ta € OCHOBOO JIJIS CIIPABEIJTUBOTO Ta €(DEKTUBHOTO
npaBocyaas. Takok y TEKCTI aKIEHTYEThCS HAa BAXKIMBOCTI CYJOBOTO HATJISAY SIK
IHCTPYMEHTY, IO rapaHTye TOTPUMAHHS LUX MPaBUi, a TAKOXK 3aXUIIAE IUTICHICTh
nporecy. 3M0BKUBAaHHS POIECYAIbHUMH MTPaBaMU MOXKE MEPENIKOIKaTH peaizarlii
CyJIOBOT'O 3aXHCTy, 1 TaKe 3JIOB)KMBAaHHS MOXKE BiJIOyBaTHCS PI3HUMH CIIOCOOaMH,
BKJIIOUAIOYM TIEPEHECEHHS CYJOBUX 3acilaHb Ta HemojJaHHd abo0 HaJaHHA
HEeMpaBWJIbHUX J0Ka3iB. Jlay B CTATTi HABOJUTHCS 3aXOJM MPOTHIT 3JOBKHUBAHHIO
IpoleCyalbHUMH MpaBaMU Ta onTuMizalii nepediry cymgoBoro mporecy. OcTaHHIM
MIyHKTOM CTaTTi € 3a3HAYEHHS TOTO, IO II€ MPaBO € aKTyaJIbHUM Ha MDKHAPOIHOMY
PiBHI Ta Mmifnanae mija pUCIuKIi €Bporneiickkoro Cymy 3 mpaB JIOJIWHU Ta IHITAX
MDKHAPOJIHUX OPTraHiB, Ta 3aKJIHK JI0 BCIX JEp’KaB TOTPUMYBATHCS BUMOT PO3YMHOTO
CTPOKY PO3TJISAY CHpPAaBH ISl BIIITOBIIHOCTI €BPONCHCHKUM CTaHAApTaM. Y ILIOMY,
CTaTTS Ha/Ja€ TIAMOOKHI OTJIs 1 aHATI3 MUTAHHS TIPABIII IIUBIILHOTO CYJOYMHCTBA Ta
iX BITMBY Ha 3a0€3MEUEHHS CIPaBEIMBOCTI Ta €()eKTHUBHOCTI CYJIOBOT CUCTeMH. Tak
JOCIIHPKEHO OCHOBHI TEHJEHINIi 3amo0iraHHs 3aTATyBaHHIO IHUBUIRHOTO TIPOIECY B
3apyOlKHUX KpaiHaXx, K1 MOJISTaloTh y BU3HAYEHH1 CIPOIIEHUX MPOLETYp 1010 CTIPaB

BIIMOBITHO JI0 IIHK TIO30BY, 3aCTOCYBaHHI CHPOIICHOT MOMAEIl PO3IISAY CYyIOBOi
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COpaBH Yy BHUMAJAKy O€3CHIPHHUX BHUMOI, 3aCTOCYBaHHI CIPOILEHOI MOJENI PO3IJIALy
CYIOBOi CIIpaBM Yy BHIIQJKy O€3CHIpHUX BUMOT, BUKOPUCTaHHI albTEPHATUBHUX
cnoco01B BUPILLIEHHS CIIOPIB, BAOCKOHAJIEHHI TO30BHUX MPOBAKEHB JJIsl CBOEYACHOTO
pO3MIISIAY CHpaB, MepeadadeHHl MPoLeaypu PO3MISIAY CYJI0BOI cipaBu 0e3 OjaHiel 13
CTOpiH, 3aMpoOBa/PKCHHI CHCTEMHU €JIEKTPOHHOTO CYAOYMHCTBA, BHUKOPUCTaHHI
MPEBEHTUBHHUX MEXaHI3MIB MPUCKOPEHHS CYIOBUX MPOBAIKEHb.

Kiro4oBi cjioBa: 37I0BXKHBaHHS TPOIECYATbHHUMH TpaBaMH, 3aTsITyBaHHS

IIUBUIBHOTO MPOIIECY, ONTUMI3allisl TEPEOITy CY0BOTO MPOIIECY.

FOREIGN EXPERIENCE IN PREVENTING
PROTRACTED LEGAL PROCEEDINGS
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Poltava Law Institute of the Yaroslav Mudryi National Law University
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Summary. The text highlights a key aspect of preventing abuses in civil
procedure, namely, the establishment of clear and transparent rules of civil procedure.
These rules serve as the foundation for a fair and efficient system of justice, defining
the rights and obligations of all participants in the judicial process and serving as the
basis for fair and effective justice. The importance of judicial oversight is also
emphasized as a tool that guarantees compliance with these rules and safeguards the
integrity of the process. Abuse of procedural rights can hinder the realization of legal
protection and may manifest in various ways, including the postponement of court
hearings and the submission or provision of incorrect evidence. Furthermore, the article
discusses measures to counteract the abuse of procedural rights and optimize the course
of the judicial process. The final point of the article underscores the relevance of this
right at the international level, falling under the jurisdiction of the European Court of

Human Rights and other international bodies. It calls on all states to adhere to the
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requirements for a reasonable timeframe for case consideration in accordance with
European standards. In summary, the article provides a thorough overview and analysis
of the rules of civil procedure and their impact on ensuring fairness and efficiency
within the judicial system. The main trends in preventing the prolongation of civil
proceedings in foreign countries have been explored. These trends include the
definition of simplified procedures based on the value of the claim, the application of
a streamlined model for handling uncontested claims, the use of alternative dispute
resolution methods, improvements in the process of filing lawsuits for timely case
resolution, provisions for the hearing of cases in absentia of one of the parties, the
introduction of electronic litigation systems, and the utilization of preventive
mechanisms to expedite judicial proceedings.

Key words: abuse of procedural rights, prolongation of civil proceedings,

optimization of the course of judicial proceedings.

IToctanoBka mnpodaemMu. OIHUM 13 KIIOYOBUX AaCIEKTIB 3aroOiraHHs
3JIOBKMBAHHSM € BCTAHOBJICHHS YITKUX 1 TPO30PUX MPABUII IMBUILHOTO CYJOYNHCTBA.
[li npaBuna ciayXarb OCHOBOIO IS CHPaBeMIMBOI Ta €QEKTHBHOI CHUCTEMU
IPaBOCY 115, BCTAHOBJIIOIOYH TpaBa Ta 000B’A3KM BCIX 3allydeHUX cTopiH. CymoBuid
HATJISA BIICpa€ BUPIMIATBHY POJb y 3a0e3MeueHHl ToTpuManHs 1ux npabui. Cyau
MaloTh TOBHOBAXEHHS BTPYYATHUCS, KOJIU € O3HAKHU MOPYIIECHHS MPOlleCyaTbHUX MPaB,
TaKUM YMHOM 3aXHUIIAI0YH IUTICHICTD MPOIIECY.

OTxe, 37MOBXHBAHHS MPOIECYAIbHUMH TpaBaMU, TaK YW 1HAKIIE, Mae OyTu
CIpsIMOBaHE Ha TIEPEIIKO/KAHHS peanizalii MexaHismy 3axucty. [lpum mpomy
cy0’€eKkTaMu, SKi MOKYTh 3JIOBXKHBATH CBOIMHU TPOIECYATHHUMH TPaBaMHU, MOXYTh
OyTH HE TUTBKH 0CcO0H, sIKI OEpyTh y4acTh y CIIpaBl, ajie ¥ 1HII YJaCHUKHU IMPOIIECY,
OCKLTHKY KOKEH 3 HUX HAJUICHUH MPOIECyaTbHUMH MpaBaMu 1 000B’I3KaMH B Tii 4n
1HIIHA Mipi, 1, SIK HACTIAOK, MOYKEe BIUIMBATH Ha XiJ camoro mpoBaJpkeHHs. Dopmu
peamizaiii Opu IIbOMY MOXYTh IOJATaTH Yy TIEPEHECEHHI CYJAOBOTO 3acilaHHs,

0€3M1JICTABHOMY 3aTSIT'yBaHHI CyJIOBOT'O MPOILIECY, NEPEIIKOIKAHH] PO3IJISAY CIPaBU,
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y TOMY YHMCJl IUIIXOM HEMOJAHHS J0Ka3iB, a00 HaJaHHS HEHAJIEKHUX JOKa3iB IO
crpaBi, 0€3MiICTABHOMY OCKap>KE€HH1 CyJIOBOTO PIllIEHHS], @ TAKOX 1HITUMHU HUISIXaMU,
0 TSATHE 32 COOOK0 TMEPEIIKOKAHHS MPUUHATTIO 3aKOHHOTO Ta OOTPYHTOBAaHOTO
pitieHHs1, ab0 HOro BUKOHAHHIO.

CraH onpanoBaHHA 00paHOi NP00JIeMATHKH, AHAJII3 OCTAHHIX MyOJaiKanii
Ta JOCJTIIKeHb. 3a3HAYNMO, M0, SKIIO IHCTUTYT 3JIOBXXHWBAaHHS IPOIECYaTbHUMU
IpaBaMU € JJOCTaTHHO PO3POOJICHUH B JOKTPHHI IIUBIILHOTO MPOIIECYaTBLHOTO TIPaBa,
TO Oe3mocepeHhO IHO3EMHUI MOCBiA MPOTHIII 3aTATYBAaHHIO CYJOBOTO IPOLECY €
MajopochipkeHuM. OKpeMi acneKkTH aHaJdi30BaHOrO0 TMHUTAaHHS  JOCHIJKYBalu
Jlycnienuk /Jl., Koxanoscska T.€., [Tpunympkuii C.B. Ta iH.

Mera crarTi. MeTo  OCHIKEHHS 1HO3EMHOTO  JIOCBIMY  MPOTHIIL
3aTATYBAaHHIO CYJIOBOTO IMPOIIECY MOXE OyTH PsiI IUICH, BKIIOYAIOUU: 03HAHOMIICHHS
3 e(peKTUBHMMHU MpaKTUKAMH Ta IHCTPYMEHTAMM IHIIUX KpaiH Jyuisl 3amoOiraHHs
3aTATyBaHHIO CYJIOBOTO MPOIIECY; BUBYEHHS PI3HUX MOJIeNIeH PO3IIIALY CY/I0BHUX CIIPaB
y 3apyODKHHX KpaiHax Ta IXHIX IepeBar Ta HEIOJIKIB; MOPIBHSIHHS 3aKOHOJABCTBA 1
CyIOBOi TPAKTUKW I1HIIUX KpaiH 13 BIAMOBITHUMH BITYM3HSAHUMHU CTaHAApTaMH 1
HOPMaMH BITYU3HSHOTO 3aKOHOJJABCTBA; PO3pOOKa PEKOMEHJAIIN I TIOKpaIeHHS
BHYTPIIITHBOI TIPABOBOi CUCTEMU Ta CYJIOBOI MPaKTHUKH y BJIACHIA KpaiHi Ha OCHOBI
1HO3E€MHOTO JIOCBi/ly; BU3HAYEHHS KIFOUOBUX YMHHUKIB, 110 CHPHUIIOTH 3aTATYBAaHHIO
CYJIOBUX CTPaB, Ta MPOIO3HUIIIT MO0 iX MOA0JaHHS; BUBUCHHS METO/1B IPUCKOPEHHS
CYJIOBUX pIllIeHb Ta 3aM00IraHHs HaIMIPHIA TPUBAIOCTI CYZIOBUX MPOLIETYp Ta 1H.

Buxiag ocHoBHoro marepiaay. I[IpaBo Ha po3risg chnpaBu  YIPOIOBK
PO3YMHOTO CTPOKY B 3aKOHOJABCTBI 3apyODKHUX KpaiH HaOyln0 HOPMATHBHOTO
3aKpIMICHHS TOCTAaTHRO JaBHO. Tak, OCHOBOIO BUTOKY IIHOTO TIpaBa B KpaiHaX aHTJIO-
CaKCOHCBbKOI NpaBoBOi ciM’i BBaxkaioTh Bennky Xaptito BombhHocteit, n. 40 skoi
nependaveHo, Mo HIKOMY He OyayTh BiIMOBJISTH y MpaBi Ta CIPABEMIMBOCTI YH
3aTpUMYBATH 1X.

B kpaiHax pomaHO-T€pMaHCHKOI MIPABOBOI CHUCTEMHM IIE€pIIa 3rajgka Ipo

HEOOXI1IHICTh 3a0e3MeUeHHsI IpaBa Ha CBOEYACHUUN pO3TJIsi] COpaBU mepeadadeHa B
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Konexci Jlronosika XIV 1667 poky, y npeamOyii SKOTO 3a3HA4alioCh, 110 METOIO
MPUHHATTS IHOTO KOJEKCY € 3MIHCHEHHS CYIOYMHCTBA B MAKCUMAJIbHO IIBUIAKUAN
CTpOK.

B HOBITHIH icTOPIi 1I€ IPAaBO 3aKpirItoeThes crarTero 6 KoHBeHwii mpo 3axuct
MpaB JIIOJAWHHU 1 OCHOBOIIOJOKHUX CBOOOJ, 110 TaKOXK MIAKPIIUIIOETHCS 1 YUCIEHHOIO
npaktukoro €CIUI Ilepmoro cnpasoro €CILI, sika cTocyBanach came TOTPUMaHHSA
PO3YMHHX CTPOKIB cTasia crpaBa «CTormioiep npotu ABcTpii»n. B cBoeMy pileHH1
CyJl BU3HAYUB, 110 PO3YMHHUH CTPOK PO3TJISAAY CHpPaBH IOJSITA€ B HEOOXITHOCTI
3aXUCTUTH CTOPOHU BiJl TPUBAIMX MPOIECYATbHHX 3aTATYBaHb, 8 00BUHYBAaYEHUX 0Ci0
B CTaHI HeBU3HAUeHocCTi [1].

Kpim €CIIUI mpaBo Ha pPO3YMHI CTPOKH CYJOBOIO 3aXHCTy MOXYTh
po3risAaTucs B €BPONEHCHKOMY CYJIi 3arajbHOI FOPUCIAUKIII Ta B €BPOINECHCHKOMY
CyJii BIAOBIIHO A0 cT. 47 XapTii €BpOINeichKoro cor3y Mpo OCHOBOIIOIO0XKHI ITpaBa.

3 ypaxyBaHHSM BUIII€3a3HAYEHUX BUMOI KOKHA JiepKaBa, B TOMY YHMCII 1
VYkpaina, Ma€ BUKOHYBAaTH 1 BUMOTH I[0JI0 PO3YMHOT'O CTPOKY PO3TJISiAy CIpaBH s
BIJIMTOBIIHOCT1 BUMOT'aM €BPOTEHCHKOT CIIIIIBHOTH.

Taxkum yrHOM, MOYXKHA CTBEPJIKYBATH, 110 HA MDKHAPOAHOMY PiBHI 3aKPIIJICHO
7Ba piBHI 3amoOiraHHs 3aTATyYBaHHIO ITUBUIBHOTO TIPOIIECY: HOPMATHBHUM Ta
FOPUCTUKITIHHHM.

ABTOpr MIiXHApOJIHUX CTAHJIAPTIB BUCOKOI SIKOCTI MPABOCY//Is BHU3HAYAOTH
CBOEYACHICTh K «OaJlaHC MDK 4YacoM, IO HEOOXITHHH I HAJIIC)KHOTO OTPUMAaHHS,
HaJIaHHS 1 OLIHIOBaHHS JI0KA3iB, IIpaBa Ta apryMEHTIB, 1 HEBUIIPAaBJaHUM 3BOJIIKAHHIM
3 MPUYMH HEEPEKTUBHOTO MPOIIECY YU HEAOCTATHIX pecypciB [2].

BiamoBigHOo 10 JaHWX JOMOBiAI  ABCTPaNiMCBKOrO ICHTPY IHHOBAIIA Yy
MPaBOCY//i, CBOEYACHICTh BU3HAUAETHCA SIK Mipa, B MeXax sIKOi ocoOu, mo OepyTh
y4acTh B CIIOPi, @ TAKOK 0COOU 11032 MEXAMH CYI0BOi CHCTEMHU BBaXKAIOTh, 110 KOKHA
MOXKJIMBICTh BHUPINIATHA CHpPaBy N0 TMOYATKy UM IPOJIOBXKEHHS CYJOBOTO MPOIECY
BUYEPIIaHA, MPOIECH € HEee(PEKTUBHUMH, a 3BOJIIKAHHS, SKOTO MOXXHA YHHUKHYTH,

MIHIMI30BaHO YW YCYHYTO 13 LbOr0 MPOLECY Ha IMIiACTaBl TOrO, IO BIAMOBIIAE
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KOHKpPETHIA KaTeropii 4u TUIy CHOOpPY, IMpOLEC BUPIMIEHHS CHOpY, IO
BUKOPUCTOBYETHCS, CIHPUUMAETHCA SK CHpaBeMJIMBHI, a NPUMHATE pPIIICHHS
BIJIMOB1/1a€ BEPXOBEHCTBY IpaBa [3].

VY dactuHi 3a0e3ne4eHHs MpaBa Ha PO3IJIAJ CIpaBU YNPOAOBXK PO3YMHOIO
CTPOKY BapToO 3a3HAUYUTH, 30Kpema, rpo Taki nutotHi pimmeHHs €CIL, sk pimenHs y
copaBax «Kymna npotu [onbmii» [4], «Jlykenna npotu Cnosenii» [5], y skux Cyn
3000B’s13aB BIAMOBIAHI JACPKaBU BXKUTU 3aXO(IB, sIKI CIPSMOBaHI Ha 3a0e3MeueHHs
e(eKTUBHOr0 3aco0y MPaBOBOr0 3aXUCTy BKA3aHOTO MpaBa, L0 MaJo HACHIiIKOM
NPUKAHATTS B IIUX KpaiHaxX CHEI[iaIbHUX 3aKOHIB.

OTxe, 3aKkpilJICHHS TIpaBa Ha PO3IJIS CIIPABH YIPOJOBK PO3YMHOTO CTPOKY B
MDKHApOJHUX aKTaxX 1 MOXIIMBICTH CYJOBOTO 3axucTy mboro mpaa B €CIUI nHa
nijcraBi KoHBeHIii Ta B IHIIMX HA/IHAIIOHAJIBHUX YCTAHOBAX € TAPAHTISIMU peastizallii
IIbOTO TpaBa B KOHKPETHIN JepkaBi, sika paTudiKyBasia BIANOBIAHUI MI>KHAPOIHO-
NpaBOBUIl JOTOBIp. 3a CBOIM 3MICTOM Taka TapaHTisi Mependadyae TO3UTHUBHE
3000B’s13aHHS J€p>KaBU CBOI CyJIOBI CUCTEMH Tak, 100 3a0€3MeYUTH MPaBO KOXKHOT
0co0u Ha po3rJIsiA i1 HUBUILHOT CIIPABH YIIPOJOBK PO3YMHOI'O CTPOKY. Y CBOIO Uepry,
Take 3000B'I3aHHS BKIIOYA€ SK YCTAaHOBJICHHS B HAIllOHAILHOMY 3aKOHOJIaBCTBI
MEXaHI3MIB, CIIPSIMOBAHUX Ha 3aM00IraHHS 3aTSITYBaHHIO IUBUIHBHOTO IPOIIECY, TakK i
3abe3reueHHs €¢eKTUBHUX 3aC001B 3aXUCTY B pa3i MOPYIIEHHS I[LOTO ITpaBa.

[Ilom0 OCHOBHUX TEHJCHIIIN 3am00IraHHs 3aTATYBaHHIO [IMBUILHOTO TIPOIIECY B
3apyODKHHUX KpaiHax CIIiJ] BITHOCUTH HACTYIIHI:

1) Bu3HaueHHs CHPOIICHUX MPOIEAYP IIOJ0 CIpaB BIAMOBIIHO 10 IIHU
II030BY.

Sk mpaBwmIiI0, MaJIO3HAYHI MPOIEAYPH BIAPI3HIIOTHCA B PI3HUX KpaiHax, MpoTe
MOXJIMBO BHOKPEMHTH TaKi OCOOJMBOCTI, SK (a) BCTAHOBJICHHsSI ICTOTHOI O3HAKHU
MO30BY 4Yepe3 BHM3HAUEHHS LIHM MO30BY, LIO JO3BOJISIE 3aCTOCOBYBATH BKa3zaHy
npouenypy; (0) BCTaHOBIGHHS OOMEXEHHS dYepe3 MPeaMETHY IOPHCIUKIN0; (B)
BCTaHOBJICHHS CIIPOLICHOI MPOLEAYypH PO3TISAY CHOpaBH i dYac SKOTO BCI

npolecyalibHi Jii 31MCHIOIOTECA B oHOMY 3aciganHi (Himeuuuna, [lonbma). Takox
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B MEXax Takoi MpOUEAYypH MOXKe BHUKIOYAaTHCh ydacTh ekcrnepra (Ilompmia) ado
oOMexXyBaTUCh KUIbKICTh Takux ydacHUkiB ([loptyranmis); (r) BCTaHOBJIEHHS
oOMEKeHb TIpaBa Ha amesIIfiifHe OCKap)KEHHS MAaJO3HAYHUX chpaB. Hampuxman,
[Tompma, VYropumHa OOMEXYHOTh MPAaBO Ha amelsAlliifHe OCKap)KCHHs CIIpaB
PO3TIIAHYTHX 3a TaKOK TPOIEAYPOI KpiM BHIAAKy 3HAYHOTO IOPYIICHHS
MpoIleCyaIbHOTO 3akoHOAaBcTBa. B Icmanii, ABCTpiii MOXIMBUM amesiiiHe
OCKap>KCHHS € TUIBKYU 332 YMOBH ITEPEBUIIICHHS TIEBHOT BCTAHOBJICHOT CYyMH 1O30BY [6].

2) 3acTocyBaHHS CIPOIICHOT MOAEII PO3TIISIY CYAOBOT CIIPaBU y BUTIAJKY
0e3CIIpHUX BUMOT.

Taka mporeaypa 3acTOCOBYETHCS B TOMY BHNAAKy, KOJHM BiJIIOBiIa4 HE
OCTIOPIOE TT030BH1 BUMOT'H, TOOTO HEOOX1IHICTh MMPOBEICHHS TTOBHOI[IHHOTO CY/IOBOT'O
3acilaHHsg BiJCyTHSA. B Jneskux kpaiHax Taka ymoBa € aOcomoTHor (Icmawnis,
Himeuunna), a B I1HIIUX y KOMIUIEKCI 3 (paKTOPOM MAaJIO3HAYHOCTI CIIPaBH
(Iopryramis).

[likaBuM € TakoX TOALT Takoi MPOUEAYpH Ha JOKYMEHTapHy Ta 0e3
JOKyMEHTapHy. IX BiMIiHHICTP ToOJNATac y HEOOXiAHOCTi MO3MBauYy HAJABATH
HiATBEP/UKYIOUl TOKYMEHTH YM Hi. B Takomy BUIaKy pillieHHS CyAy O(pOpPMITFOEThCS
y BUTJISIA1 CYJIOBOT'O HaKa3y Ta HE MIATaE OCKap>KEHHIO.

Hakaszna Mozenb Cy10BOTO po3Iiisiay 3anpoBaikeHo Permamentom €Bpokomicii
Ne 1896/1006 Bix 12.12.2008 poky ass Beix kpain €Bponeicbkoro coro3y kpim Jlanii.
Le#t mokyMeHT nependayae BiICYTHICTh 000OB’ 3Ky HaJaBaTH JOKa3U JJISI HAKA3HOTO
MPOBA/KEHHS, MPU YOMY OOpPKHHUK TAaKOX Ma€ MpaBO IMOJATH 3allepedyeHHs 0e3
JI0JIaBaHHs JKOJHMUX IMIATBEPDKYIOUMX JOKyMeHTiB. [Ipore, y Bumaaxy, SKIIO
OOPKHHUK OCITOPIOE CYJOBHM Haka3, TO MOJENIb CYIOBOTO PO3IIISIAY MEPEXOIUTH JI0
3BUYAHOTO IMO30BHOT'O MIPOBAKEHHS [7].

3) BuxopucTtaHHS ~ anbTEPHATUBHUX  CIOCOOIB  BHPINMIEHHS  CIOPIB.
ITpocCmiIKOBYETBCS YITKMH NPUYMHHO-HACTIIKOBUM 3B’S30K MDK 3MCHIICHHSIM
KUIBKOCTI CIpaB, W0 TMepellaHl Ha CyAOBUU pO3TIsAl Ta MNOMYJspU3aIlI€l0

albTEPHATUBHUX CHOCOOIB BHUPIIIEHHS CHOPIB. Y 3B’SI3KYy 3 I[HUM 3HUXKYETHCS
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3aBaHTAXKEHICTh HA CYJJAIB Ta CYAOBI CHpPAaBH PO3IJIANAIOTHCS OUIBII SKICHO Ta
mBuame. KpiMm Toro, cami anbTepHaTUBHI CMOCOOM BHUPILIEHHS CHOPY HAAAlOTh
MO>KJIUBICTb CTOPOHAM 3HAWTH BHUpPINIEHHA KOHQIIKTY HabaraTo IIBHILIE, HIK L€
MIPOIIOHYE CYA0BA MPOLEAYpA.

4) BnockoHaneHHs! TO30BHUX MPOBAJXKEHb VISl CBOEYACHOTO PO3TJISAY CIIpaB.

InsxoM mpouecyanbHOi KoHIEHTpallii. BepxoBuuii cyn ®@panuii y pilieHHi Bijg
07.07.2006 poky, BU3HAUMUB MPUHIMI KOHIICHTpAIlll SK TMOKJIAJCHHS Ha CTOPIH
000B’sI3Ky 3a3HAYMTH B TIOYATKOBHX 3asBax BCi (DaKTH 1 JOKa3H, 10 CTOCYIOTHCS CBOIX
no30BHUX BUMoOT [8]. Lleit mpuHITUT TakoXK 3000B’13y€ CTOPOHU 3alTydaTH TPETiX 0cio,
CBIJIKIB Ta €KCIEPTIB Ha MOYATKOBUX CTAJISIX CYOBOr0 po3rsiay. Ha npakruii Takuit
METOJI Peai3oBYEThCS Uepe3 BCTAHOBJICHHS OCOOJMBHUX TEPMIHIB TMOJAHHS
JIOKYMEHTIB, noka3iB. Tak, Hampukmaf, 3rigqHo 3 L{IIK CrnoBauunHu cynas Mae mpaBo
BCTAaHOBHTH TE€BHI CTPOKH JIJISl TIOJIAHHST CTOPOHAMU JI0Ka3iB, iHAKIIE BOHU HE OYyayTh
IPUIHATI 10 po3rsany [9].

Kpim Toro 3akonomaBctBo Uexii Ta CioBeHii mepeadadae o00OB’SI30K CTOPIH
NoJlaTh BCl JOKa3W A0 TMEpIIOro CIyXaHHsS, 1HAKIIe BOHM HE MPHUHAMAIOTHCA 0
PO3IMIISIAY, KpIM BUIIAJIKIB, SKIO OyJIM HasBHI MOBAXKH1 MPUYUHHU 1X HEMOJAHHS.

[IInsxoM 3acToCcyBaHHS 3axO[liB MPOIECYaJbHOTO MPUMYCY Y pasi
37IOBKMBAHHS MpaBaMU Ta HABMHCHOIO 3aTSATyBaHHS IUBUIbHOTO Tporecy. o
TaKMX 3aXO0/[IB HaJIe)KaTh MITpadu, BIIMOBY y 3aJ0BOJICHHI BUMOTH, 110 TIPU3BE/IC
70 3aTATYBaHHS CYIOBOIO MpOIECY, BUAAJICHHS 3 3aJM CYIOBOIO 3acCiIaHHA,
3MEHIIICHHS OIUIATU 32 MPOBEJCHHS €KCIEPTH3U Yy pa3l MOPYIICHHS CTPOKIB ii
MIPOBEJICHHS.

3acTocyBaHHSI 3axO/liB MPOLECYaJIbHOTO MPUMYCY Ma€ Ha MeETi
CTUMYJTIOBAaTH YYaCHUKIB CHpPaBH, iXHIX MPEJCTABHUKIB Ta IHIINX YYaCHUKIB
CYZOBOI'O MPOIECY BUKOHYBATH MOKJIAJAEHI HA HUX MpOLECyaabHI O0OB'SI3KH B
CTPOKH, BCTAaHOBIIEHI 3aKOHOM, Ta JOOpPOCOBICHO peaii3oByBaTH ixHi
NpoIeCcyasbHI MpaBa 3 METOIO IIBUIKOTO Ta CBOEYACHOTO PO3TIsAyY crpasu. J[o

TaKMX 3ax0JliIB MOKHA BIJHECTH: IITpadu, BIAMOBY B CaHKI[IOHYBaHHI ii,
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CHPSMOBAaHUX HA 3aTATYBAaHHS [IMBUILHOTO MPOLIECY, BUAAICHHS 13 3211 CYJJOBOTO
3acijaHHs, 3MEHIICHHs OIUIaTH 32 MPOBEACHHS €KCIEPTU3U B pa3i MOPYIICHHS
CTPOKIB ii IPOBEJICHHS.

5) [lepenbaueHHs npoueaypu po3riIsay CyJI0BOi ClipaBu 0e3 OJIHIET 13 CTOPIH.
Takuii MexaH13M 3aCTOCOBY€EThCA y pa3l HEABKHU OJIHIET 13 CTOPIH Ha CYJIOBE 3aciAaHHS.
Hanpuxmnan, 3a HIIK CrnoBauyunHu CyJ HaAUISIE€ThCS MOBHOBKEHHSIM YXBAIIOBATH
pitieHHs: 0e3 MPUCYTHOCTI OJIHIET 13 CTOPIH, SKIIO BOHA Oyjia HAJIEXKHO MOBIJOMIICHA
PO MPHU3HAYEHHS CYJ0BOTO PO3MIISY Ta HE MOBIIOMIIIA PO MPUYHHHA CBO€ET HESIBKU
[9].

MOXIMBICTh YXBaJCHHS O3Sy CHpPaBU 32 BIACYTHOCTI OJIHIET 31 CTOpIH
nependavena Takox [{I[1IK Yexii 3a Takux yMoB:

o HAJIOKHUM YMHOM TOBIOMJICHUI TPO PO3IIISA] CIpPaBH BiANOBigad HE
3'IBUBCA B CYZIOBE 3aciJaHHs Ta OyB MpoiH(OPMOBAHMI PO HACIIIKA HOTO HESIBKU;

o No3uBay 3'IBUBCS B CY/JOBE 3aCiJJaHHS 1 HE 3alepeuye MPOTH 3a0YHOTO
PO3IIIsAly CIIPaBH;

o npen‘sBlIeHUA TO30B MPO BHU3HAHHSA IpaBa, OCKUIBKK pIllIEHHS B
3a09YHOMY TOPSAKY HE MOXE CTOCYBAaTHUCA BUHUKHEHHS, 3MIHU YM TMPUIUHEHHS
IPaBOBUX BiIHOCHH Mixk croporamu [10].

TakuMm YWHOM, HASBHICTH NPOLEAYPH MPUUHATTSA PIMICHHS 3a BiJICYTHOCTI
OJIHI€T 31 CTOPIH JA03BOJISIE YHUKHYTH HEOTHOPA30BUX BIJKJIAICHb CIIPABH 1 BIATIOBIIHO
— 3aTATYBaHHS ii PO3TISAY, HA YOMY HAroOJOMIYETHCS 1 B CHEIIANbHIN JIiTepaTypi.

6) 3ampoBaJ)KEHHSI CHCTEMHU E€JEKTPOHHOro cyaounHcTBa. Okpema yBara
KpaiHaMu €BpOMEHCHKOTO COIO3y TMPHIAUISETHCA Cy4acHUM  iH(OpMaIiiHUM
TEXHOJIOT1IM, SIKI MOXKYTh ITOKPAIIUTH SKICTh HAIaHHS CYA0BUX Nocayr. Enekrponnuii
JTOKYMEHTOO00Ir 3a0e3mneuye MOXKIMBICTH OOMIHY JOKYMEHTaMH MK CTOPOHOIO Ta
cyny. EnexTpoHHE CylIOYMHCTBO 3HAYHO CKOPOUYE Yac Ha JIOCTaBKYy JOKYMEHTIB,
3a0e3neyye MEepeKOHaHHs 00 HAJEKHOTO MOBIIOMIIEHHS MPO CYIOBE 3acilaHHS,

3a0e3nevye 3pydyHe 03HaOMJIEHHS 3 MaTeplajJaMH CIIPaBH.
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3rigHo 3 JlocmilykeHHAM cHUTyalli I[0JI0 BUKOPUCTaHHS 1H(OpMAalIiHUX Ta
komyHikaniHux TexHonorii (IKT) y cynoBux cucremax aepxkas-wieHiB €C, y ToMmy
YUCII1 MIOJ0 €JIEKTPOHHOTO MpaBocyAasy, onyonikoBanuMm Panoro €C y TpasHi 2007
p., «OCTaHHIMM pOKaMH MOJKHa CIIOCTEpIraTd BCTAHOBJICHHS B HAI[IOHATBHUX
MpaBWIaX CyJOYMHCTBA MOJKJIMBOCTI HANPABIATH TMpOIECcyadbHI JOKYMEHTH B
eNeKTpoHHIA (popmi. EnekTpoHHUN JOKYMEHTOOOIT 3aCTOCOBYETHCS B IUBUIBHUX 1
CKOPOYCHHUX MPOBAKCHHSX, X04a i He HaOyB 3arajbHOTO TomupeHHs» [11].

3pemroto, cynoBa cucrema CIIIA crana 4acTHHOIO «eJIEKTPOHHOTO cyny" («e-
cyny"), mo 3abesneuye AOCTYI /10 1H(OpMAIIi PO CyI0BI MPOILIECH Ta IHIII CYIO0BI
npoBajpKeHHs (Hanmpukian, http://iapps.courts.state.ny.us/webcivil/ecourtsMain). 3
1998 poky Bci denepanbhi cynu CIIA npuitasaun cuctemy Case Management /
Electronic Case Files (CM/ECF) nans cropusitHHS €JISKTPOHHOMY 30epiraHHio,
dopMyroun 3arajibHy I1HTETpOBaHYy CHCTEMYy JUJIi IIHPOKOTO BHKOPHCTAHHS
eJIeKTpoHHOTO 30epiranHs B ycix cyaax CHIA. Cuctema enekTpoHHOro JAUIOBOACTBA
(CM/ECF) nis hopmyBaHHs 3arajibHOI iIHTEIPOBAaHOT CHCTEMH Ta, KPIM TOr0, CHCTEMA
myOJIiYHOTO JOCTYyIy A0 cyAoBux enektpoHHux 3anucie (PACER), mo 3abesneuye
naocTym a0 BignoBimuux daitnis B Intepueti (http://www.pacer.gov/cmect/). ITopran
E-court Australia Bu3Hauae eTu4Hi IPUHIMIK POOOTH eIeKTpOHHOTO cyny. [lo-miepiie,
YYaCHUKH CYyJIOBOTO TIporecy (Cymaai, comiciTopu Ta OapuCTepH) IOBHHHI OYyTH
JTOCBITYCHUMH, TIPpOoPEeCIHHUMU Ta HEYNepeKCHUMHU. ABCTpalilichka CcucTeMa
€JICKTPOHHOTO CYJAOUYMHCTBA Iepeadavae, mo MPOoTIroM IIEeCTH MICSIIIB, BIABEICHUX
Ha PO3TJIS KOXKHOI CIpaBU, MOXKE OYTH BHUPINIEHO OHOYAacHO ImoHaiMeHnie 2000
cupaB. ICHyIOTh TakoX OKpeMi MiACHCTEMH IS PO3TJSAYy CyIOBHX MPOIECIB Ta
amelsIin, a TAKOX BiJieoKoH(epeHIii 3a nomomororo Skype (http://e-court.au.com).

7) BukopucTaHHS TPEBEHTUBHUX MEXaHI3MIB MPUCKOPEHHS  CYIOBHUX
MPOBaKEHb. Taki MexaHi3MU 3a0€3MedyI0Th MOKIIMBICTh 3BEPHEHHS O€3MOCEPETHBHO
710 BHIIIOTO CYNy, 10 CYNy, SSIKAW JOIYCTHUB MOPYIIICHHS.

BucHoBkM Ta npono3uuii. MoxHa CTBEpIKYBaTH, 10 KpaiHU €BpONEUCHKOTO

COI03Yy MalOTh JIOCTaTHbO PO3rajyKeHy CUCTEMY MEXaHI3MIB MPOTHU/III 3aTATYBaHHIO
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CTPOKIB IMBUIBHOTO TPOIIECY, IO BHUSBISAETHCS Y TNPEBEHTUBHUX 3aX0J]1aX:
BUKOPUCTaHHI aJbTEPHATUBHUX 3acO0IB BHUPILIEHHA CHOpPIB, 3alpOBAKEHHS
€JIEKTPOHHOTO CYJOYMHCTBA, MEXaHI3MH TMPUCKOPEHHSI CYAOBUX MPOBAIKEHD,
BJIOCKOHAJICHHSI TI030BHUX TMPOBAJKEHb, CIPOIICHHS CYAOBUX TpoOIEeAyp, Ta
HalpUKJIaJ 3aCTOCYBaHHS 3axOJiB MPOIECYaTbHOTO NPUMYCY Y BHUMIAAKY, KOJIH
3JIOBKMBAHHS TMpaBaMM YM 3aTSITYBaHHS CTPOKIB CYJOBOTO TMPOBAKCHHS BXKE
BiIOynock. Lleit mocBim 4acTKOBO B)KE€ BUKOPUCTOBYETHCS B YKpaiHi, MpoTe JEsKi
MEXaHI3MU MOXYTh OYTH I[IKaBUMH JUIS BITUM3HSHOTO 3aKOHOJABLS 3ais

3a0e3IeueHHsI BIAMOBITHOCTI 3aKOHOJaBCTBA BUMOTaM €BPOMEHCHKOTO COI03Y.
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AHoTanisg. CTaTTs NpUCBIYEHA TOCIIKEHHIO (eHOMEHIB 1H(OpMAIIHOTO
CyBepeHITeTy Ta 1H(opMaIliiHOi Oe3rekn YKpaiHu B yMOBax pOCIHCHKOT BIHCHKOBOT
arpecii B ymoBax mnoBHOMacmTaOHOI BiffHM HallioHajdbHA Oe3MeKa HEPO3PUBHO
noB’si3aHa 3 1H(OpPMAIITHUM CYBEPEHITETOM JepKaBU 1 TIEPETBOPIOEThCA Ha
cBOoepiIHUN «iH(DOpMaLIMHUN (POHT», NIe JIepKaBa Mae BUKOPUCTATH YCI HasBHI
MOXJIMBOCTI JUIsi pyWHYBaHHA 1H(OpPMAaIiHO-MaHIMYJISATUBHUX  BKHUIIB  Ta
MaHIMyJIAii, 3a0e3nmedeHHsT JOCTYMY HACEJIeHHs 0 IMepeBIpeHoi TOCTOBIPHOT
iH(popMalrii. ApryMeHTOBaHO Te3y, 0 iHpopMarliiina Oe3rneka 3aiiMae KII0U0BE MICIIe
B CHCTEMI HalllOHAJIbHOI O€3IeKu Jep)KaBU, OCOOIMBO BaXKJITMBUM II€ CTA€ B YMOBaX
IIOBHOMACINTA0HOT BIMCHKOBOI arpecii, KOJM aKTyalli3yeThCs HEOOXIMHICTh 3aXUCTY
cy0'ekTiB 1H(pOpPMaNIMHUX BIIHOCWUH BiJ HETaTUBHOTO I1H(OPMAIIHHOTO BIUIUBY
Bopora. [[oBeaeHo, 110 HAIlIOHANBHI IHTEPECH YKpaiHH B yMOBaX MOBHOMACIITAOHOT
BilifHHM, $Ky pO3B’si3aja KpaiHa-arpecop, BHMAararTh 3aXUCTy I1H(POPMAIIHHOTO
CYBEpPEHITETY Ta CTBOPEHHS CIPHUSTIMBUX YMOB JJis 3a0e3neueHHs iHpopmariinoi
Oe3rmekn KpaiHu, NPOTHAIl CHeriaTbHUM 1H(QOpMAIIHHUM OTepaIlisiM, M0 MarTh 3a
METy TiAPUB JEPKaBHOTO CYBEPEHITETY Ta TEPUTOPIATIbHOI IUTICHOCTI YKpaiHu.
[IpoananizoBaHo 3B'I30k MK (QeHomMeHamu iHGopmamiitHOT Oe3meku  Ta
1H(OpMaIIIITHOTO CyBEpPEHITETY, BCTAHOBIICHO, 1[0 B YMOBAaX MOBHOMACIITAOHOT BIHHU

CYyTTEBO 3OUIBLIYETHCA POJb OpraHiB JEP>KaBHOI BJAJAM y KOHTEKCTI 3aXHUCTY
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JEp)KaBHUX Ta HaALIOHAJIBHUX IHTEpECiB, MiHIMI3alli pYyHHIBHUX HACHIiJIKIB
iHpopmarliitHoi arpecii. OOIpyHTOBaHO, 10 BaXJIMBOIO YMOBOIO IIEPEMOTH Y KpAiHU €
3a0e3nedeHHs 11 1HGopmaiiiiHoi Oe3neku Ta 1HQOPMALIMHOIO CYBEpEHITETY.
[ndopmarriiina 6e3nexa € BaXKJIMBOIO CKJIAJIOBOIO HAI[IOHAIBHOI O€3MEKH JepikKaBu,
TOMY YyBara J0 MNWUTaHb I1HQopMalliiiHoi Oe3neku, 3abe3neueHHs] e(OEKTUBHUX
MEXaHI3MIB Ta MoJieJiel 11 3aXUCTy € OJHUM 3 MPIOPUTETHUX 3aBJaHb JaepkaBu. lle
noTpeOy€e BIOCKOHAJIICHHS KOOPAMHAI] JISUTBHOCTI BIIQJIHUX OPTraHiB CTOCOBHO
3ano0iraHHsl, BUSBIICHHS Ta 3HEIIKO/KEHHS 1HPOopMaliiHUX onepailiii Bopora, OI[iHKA
Ta MPOTHO3YBaHHsS 3arpo3 iH(opmailiitHoi Oe3nmeku, OomepaTUBHOIO 3a0e3MeueHHS

KarouoBi caoBa: BiiiHa, iHpopMaliiiHa BiifHa, CcyBepeHiTeT, iHdopMallis,
iHdopMaliiiHui cyBepeHiTeT, iHdopMaliiiHa Oe3neka, 3aco0u MacoBoi iHoOpMaIrii,

KOMYHIKaQTUBHHUI TIPOCTIp.

INFORMATION SOVEREIGNTY AND INFORMATION SECURITY IN
UKRAINE: CHALLENGES AND REALITIES OF WAR

Svitlana V. Kutsepal,
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e-mail: svetlanakutsepal@gmail.com

Summary. The article is devoted to the study of the phenomena of information
sovereignty and information security of Ukraine under the conditions of Russian
military aggression. The thesis is argued that information security occupies a key place
in the state national security system; it becomes especially important in the conditions
of full-scale military aggression, when the need to protect the subjects of information
relations from the negative informational influence of the enemy is actualized. It has
been proven that the national interests of Ukraine in the conditions of a full-scale war,
which was unleashed by the aggressor country, require the protection of information
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sovereignty and the creation of favorable conditions for ensuring the country's
information security, countering special information operations aimed at undermining
the state sovereignty and territorial integrity of Ukraine. The relationship between the
phenomena of information security and information sovereignty was analyzed, and it
was established that in the conditions of a full-scale war, the role of state authorities in
the context of protecting state and national interests and minimizing the destructive
consequences of information aggression significantly increases. It is substantiated that
an important condition for the victory of Ukraine is to ensure its information security
and information sovereignty. Information security is an important component of the
state's national security; therefore, attention to information security issues, provision
of effective mechanisms and models for its protection is one of the priority tasks of the
state. This requires improving the coordination of the activities of the authorities in
relation to the prevention, detection and neutralization of information operations of the
enemy, assessment and forecasting of threats to information security, prompt provision
of liquidation of their consequences.

Key words: war, information war, sovereignty, information, information

sovereignty, information security, mass media, communication space.

IHocranoBka npodsemu. 24 mrororo 2022 poky XKUTTSA HACEICHHS YKpaiHU
KapJIMHAJIBHO 3MIHUJIOCS, BIAOYBCS PO3PHB CTAIMX COIIAJbHUX 3B’S3KIB, MUTBHOHU
YKpaiHCHKUX TPOMAJISIH MEPETBOPUIIUCS HAa BUMYIIEHUX MITPAHTIB. Y TEpIIl THXKHI
BiffHM BUHUKJIA CUTYaIlisl «IH(OPMAI[IHHOTO BaKyyMy», MUIBHOHU JIOJIE BUMUIIUCS
KUTH(BIKMBATH) B YMOBAaX, K1 BaXXKO Oysio HaBiTh yaBUTH B XXI ctomitTi. [loTpioHO
Oy70 TakOX aJeKBATHO pearyBaTh Ha IIKBajd iHMoOpMmaIllii, ska JaJIeKo HE 3aBXKIu
Bi/IMTOBiTaJIa TIMCHOCTI, BIMOKPEMIIIOBATH ICTHHY Bif I1H(QOpMAIIHUX BKUIIB Ta
MaHIIyJISIIIiH, TPOTUCTOATH 1H(pOPMAIIiiHIHi arpecii.

Byxe miBTOpa poOKy TpHWBaE MOBHOMAcIITaOHa pociiickka arpecis 1 Ykpaina
BHOOpIOE CBOIO CBOOOMY HE JHINe O€3MOocepeaHhO Ha MoJii 0010, a ¥ BIACTOIOE

HalllOHAJIbH1 IHTEpPECH B 1ACOJIOTI4HIN, MOJITUYHIN, €HEepreTUdHiid, rymaHITapHIii
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cdepax, Je TaKoX 3A1MCHIOEThCA arpecis. Bee Bulle 3a3HaueHe akTyalizye npoOjaeMu
iHpopmaliitHoi Oe3nmeKkH, 110 XapaKTEePHU3yeThCs «IK CTaH 3aXUIIEHOr0
1HpOopMaIlIiTHOTO poCTOPY, 110 3/1aTe€H 3a0e3neunTu peasnizailiito
3arajibHOHAIIOHAJIbHUX 1HTEPECiB, 30€peKEeHHS CTIMKOCTI JAep>KaBU O €K30T€HHHUX 1
€H/IOTCHHUX YMHHUKIB, 1[0 CTAHOBJIATH 3arpo3y Ta MOB'sI3aH1 i3 aKTUBHUM PO3BUTKOM
uudposizaniin[1, ¢.95].

[npopmaniiina BifiHa/Indopmariiiina arpecist — cyTTeBUi (aKTOp CHOTOACHHS,
Ma€ CBOKO apXITEKTOHIKY Ta BIAMOBIAHUN 1HCTPYMEHTapid, BHACIIIOK YOTO
iHpopmarliiiHa cdepa NEPEeTBOPIOETHCS Ha Tojie 0010, 1€ BUKOPUCTOBYIOTHCS
pI3HOMaHITHI iHQOpMaIlifHI TEXHOJIOT1T BIUIMBY Ha CBIIOMICTh TPOMa/JIsH,

[adopmariiina arpeciss moOymoBaHa Ha 3acajax TOTaJITapU3My, MacoBOi
npornaraljau, BiICYTHOCTI MOJITHYHOIO IUTIOpali3My, KOJHU JoBipa a0 iHbopmarlii
3a3BUYail BTpaya€e CBOIO aKCIONOTIYHY MPUPOAY, ©Oa3yeTbcs Ha HESKICHOMY Ta
KITiKOeiTHOMY ormpantoBanHi iHopMaiii B 3MI, a He TIyMauyuTbes SIK «CyTTEBA
pylliiiHa cujla TMEPEeKOHAHb TPOMAISH M eJITH MO0 JETITUMHOCTI T100aJbHOTO
yrpaBIiHHD [2].

Apcenan 3aco0iB iHpopMaliitHOT arpecii Bpakae po3MAITTAM 1 IOCTIHHO
MIOTIOBHIOETHCSI HOBITHIMH «PO3POOKAMU» - TEXHOJIOT1l 3HEIIHCHHS 1 BUCMIIOBaHHSI,
Xalll Ha CTpallHUX HOBHWHAX, 1H(OpMaIliiHa BaKXaHaJlis, «3JIUBU» HEIPaBIUBOI
iHpopMalrii, 6J10orepu Ta «EKCHEePTH» 3 «HEOOMEKEHHUM)» JTOCTYIIOM JI0 «CEKPETHOI»
iHbopMarlii, momUpeHHs aectaburi3yrouoi iHGopmarii, CTpiMKEe MNPOCyBaHHS
«TBITTEp-Me/ia», MPOBOKYBaHHS Ha MOTPiOHY €MOIlil0, MPOCYBAaHHS KOHIICTITIB Ta
HApaTHBIB, 10 NPUBAOIUBI y KOPOTKOCTPOKOBIN MEpPCIEKTHBI, MPOTE HACIpaBii
3MIACHIOIOTh PYWHIBHUX BIUIMB HA CIIOKMBAYiB MEIAMTPOTYKTY.

CraH onpanioBaHHs 00pPaHOI NPOOJIEeMATHKH, AHAJII3 OCTAHHIX MyO0aiKkanin
TAa AOCHiIKeHb. [PYHTOBHI Ta KOMIUIEKCHI PO3BIIKHM 3 MPOOJEMATUKU (EHOMEHY
CYBEpEHITETY 3arajoM Ta 1HQOPMAIIMHOTO CYBEpPEHITETy 30KpeMa, iHhopMarliiiHO1
0e3MeKr HasiBH1 y BITYM3HAHOMY Ta 3apyO1KHOMY MOJITUKO-TIPABOBOMY Ta COL1aIbHO-

ditocodpcrkomy nauckypcax. IlpobGnemaruka iHQOpMaIIHHOTO CyBEpPEHITETY Ta
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iHpopmarliitHoi Oe3neku YKpaiHM BHUCBITIIOEThCS Yy po3Biakax bonpapenka P.,
Muxanwsuyka B., 3aneBcwkoi I., Yapenac I'., Korepnina ., Conoakoi O., [Tanuenka O.,
Hanunesna O., [I3po0ans O., Ilandinoa O. Tta 1H. I[lpoTte gochimKeHHS
iHpOpMaIIITHOrO CyBEpeHITeTy Ta iH(OpMaliiHOT Oe3Mekrn YKpaiHu B KOHTEKCTI
BUKJIMKIB BIHHM IPOTHU KpaiHu-arpecopa y XXI cTodITTI BapTe IPYHTOBHO1 COLIabHO-
¢itocodpcbkoi peduiekcii 3 MeTO OOIPYHTYBaHHSIM MPUKIATHUX BHCHOBKIB 1
pEKOMEH IaIlii.

Meta crarti — couianbHO-puIocodCchbkuil aHanmi3 crneuudiku (heHomeHy
iHpopMaIliitHOro cyBepeHiTeTy Ta iHdopmaliiiHoi Oe3neku YKpaiHu B KOHTEKCTI
peaiii Ta BUKJIMKIB TOBHOMACIITA0OHO1 BIfHHU.

Peanizariss 3a3HadeHoi MeTH yOe3meuyeTbcss BUKOPHCTAHHSM BiATIOBiIHOTO
METOO0JIOTTYHOTO IHCTPYMEHTAPIIO, 10 MOEIHYE K 3aTaIbHOHAYKOBI METOAH (aHaJi3,
CUHTE3, y3arajibHEHHS, MOPIBHAHHS, a0CTparyBaHHs), Tak 1 METOJIM KOHTEHT-aHaIi3y,
MOJIITUKO-TIPAaBOB1 Ta COIIAJIbHO-TIPABOBI, JTIAJIEKTUYHUM, aKCIOJOTIYHUN Ta I1HIII
METOJId HAYKOBOTO JOCIIIKEHHS.

Buxnaax ocnoBHoro marepiany. XXI cromiTTs HazuBaroTh 1HGOpMAIIHHUM
CTOJIITTSIM, TOMY OyAb-SKMH CydacHUM 30podHWN KOH(MIIKT HEMOXJIWBHH 0e3
iH(OpMAIIIITHOTO CYNMPOBOJY, 1€ aKTUBHO 3aJISHUN yBeCh apceHan iH(POpMaIliiHUX
MOKJIMBOCTEH SIK KpaiHU-arpecopa, Tak 1 KpaiHu, 10 MPOTUCTOITh arpecii. « Bomoainus
iHGOpMaIITHUMHU pecypcamMu Ta HOTO 3aXUCT Yy BINCHKOBIM cdepl CTaau TAaKUM CaMUM
HEOJMIHHUM aTpuOyTOM, SK 030pO€HHA, OO€mpumnacu, TpaHcmopT Tomox»[3, c.25].
[HopMaliis mepeTBOPIOETHCS Ha 30POt0, sIKa 3/1aTHA €PEKTUBHO BIUIMBATH HE JIUIIE HA
MICUXIKY Ta CBIJOMICTh JIIOJICH, a ¥ Ha 1HQOPMAaILIMHO-TEXHIYHY 1HOPACTPYKTYPY
cycminbeTBa. [Ipo edekTuBHICTH Ta HEOE3MEeUHICTh Takoi 30poi 3ayBaxye [.Korepmin:
«HastBHiCTh 30p0i MacOBOTO 3HHINCHHS HE TAPAHTYE JIeP>KaBl MOXKIUBICTh TIEPEMOTH,
SKIIIO0 BOHA He 3a0e3meueHa rmepeBaroro B iHopMmariitHii chepin[4, c.151]

Came TOomMy B 1H(pOpMaliiiHIA BiifHI BUKOPUCTOBYETHCS MPAKTUYHO BCS
iHdopMaiiitHa iHQpacTpykTypa JepKaBU Ta CYCHUIBCTBA, aKTYyalli3yeThCs

HEOOXIIHICTh 3aXHUCTY HaALIOHAIBHOTO 1H(OPMALIMHOTO MPOCTOPY, MIA SIKUM
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pPO3YMIETbCSL ~ CYKYNHICTh  1HpOpMaliiiHUX  pecypciB  Ta  iHpoOpMaliiiHOi
1HQPACTPYKTYpH, aKTyadi3yroTbcs Mpobiemi iHPopMaLiiiHOi Oe3neKu AepiKaBH, 1110
BU3HAYAETbCA SAK «cTaH 30epexeHHs 1H(OpMAalIiHUX pecypciB JepxkaBu 1
3aXUIIEHOCT] 3aKOHHMX MPaB 0COOMCTOCTI 1 CyCHUILCTBA B IH(POpMaIIiHIN cdepi; cTaH
Jep>KaBu, IPU SIKOMY HE MOKe OYyTH 3aBJaHO IMIKOAHU 11 1HGOpPMAIIHHOMY CePEOBUIITY
3a IONOMOI'0I0 BUKOPHUCTAHHS 1HGOpMaLIiHUX pecypciB 1 cuctem» [5, ¢.150].
[npopmariiina Oe3nexka € BaXJIMBOIO CKJIAJOBOIO  HAIlOHAIBHOI Oe3meKu
Jiep>KaBy, TOMY yBara Jio uTanb iHpopMaIliiiHoi 6e3nexu, 3a0e3neueHHs €(PeKTUBHUX
MEXaHI3MIB Ta MOJIeNieH 11 3aXUCTy € OJTHUM 3 MIPIOPUTETHUX 3aBIAaHb JICPIKABH.
[Hpopmariiitnuii BIUIMB Ta 1H(POpMaIliHI TEXHOJIOTT pOo3paxoBaHi HA MaCOBOIO
CIIO’KMBAaya, MalOTh Ha MET1 POPMYBaHHS 1 PO3NANIOBAHHS BHYTPIIIHIX TPOTUPIY, IPU
IbOMY OOOB’SI3KOBO  BPaXOBYIOTHCSI MOJIITUYHI, MEHTaJIbHI, EK3ICTEHIIIHI
0COOJIMBOCTI MPEJACTABHUKIB TOTO YU 1HIIOTO cycmiiibeTBa. Sk mucaB C.MockoBiui,
JIOCTaTHLO JEKUIbKA SCKpaBHX 00pa3iB, KUTBKOX (GOPMYI, SIKi «UIIUISIOTE» Ceplie Ta
NPOHUKAIOTh B YNy, HaraJyBaHHS PO BEJIHMKY KOJEKTUBHY BIpY, 1 JIIOJU BXKeE
BITUYBAIOTh C€0€ KOJEKTHUBOM, IIEBHOIO 3IIEMEHTOBAHOIO ITUTICHICTIO [UB.:6].
[HdopmartiliHe MPOTUCTOSHHS MOYAIOCS 3aJI0BIO JI0 TOBHOMACIITAOHOT arpecii,
gk 3ayBaxye O.[landinoB, «cyTh ctparerii iHQopMaIifHOrO TPOTUOOPCTBA, IO
peanizyeTbcsl B Cy4acHUX BiMHAX, MOJSITA€ B TOMY, IO 11 BiHM 6arato B 4omy
JIOCSITAIOThCSl HE 32 PAaxXyHOK 3aXOIUICHHS Ta YTPUMaHHS YYyXUX TEPUTOpId, a 3a
paxyHOK MiIpUBY 1€ B MHPHUKA 4Yac OOOPOHHOTO Ta €KOHOMIYHOTO TMOTEHIIANy
nepxaBu-ipoTUBHUKA» [7, ¢.190]. Haitbinpm gieBUM iHCTpYMEHTOM 1HPOPMAIIIHHOTO
npotubopcTBa Buctynarots 3MI. Ha nymky O.J/larmibsHa Tta O.[13p00aHs, 3MI «sik
HAWUTIOMHUPEHIUH KOMIOHEHT MEIIampoCTOpy, MAarOTh BEIMYE3HI MOMKIUBOCTI Y
cdepi NOTITUIHNX MAHIMYJSIIINA Ta BIUIMBY HA MacOBY CBIZIOMICTh uepe3 (popmyBaHHS
B HACCJICHHS TIEBHOI CYCIUIBHOI JYMKH MPO Ti 9M 1HII Toii, moaed, seuma. 3MI 1
Jaji 3aJIMIA0TRCSA OJHUM 13 HAMOUIBII MOTYKHUX «KaHAJIIB» TPAHCIAIIT HACTPOIB Ta

yhepeaKeHb IPOMaJIChKOCTI, i1 peakiiii Ha Ti MO/ii, K1 BIIOYBalOThCS B KpaiHi Ta CBITI,
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BOHU BIAITPAIOTh BAXKJIIUBY poJib Y GOPMyBaHHI Ta BUCBITIEHHI IPOMAJICBKOT TYMKH,
MOETHYIOUYH CBIT 3 OCOOUCTICTIO Ta BIATBOPIOIOYM CAMOOLIHKY CyCIIbCTBa» &, c.12].

VYKpaiHChKHil colliym, mepeciudi rpoMajisiHi Y KpaiHu BxKe JEKUIbKa JeCATUITITh
€ OCHOBHUM 00’ €KTOM BIUIMBY Ta MaHINYJIALIH, alke «IpOPOCIHCHKI CUIIU BIIPOIOBK
noHaa 30 pOKIB HE3aIEKHOCTI YKpaiHM Malldi HEKOHKYPEHTHY I[epeBary Hal
JEMOKPaTUYHUMH CUJIaMH Yy (PIHAHCOBOMY, MEIIMHOMY, MOJITUYHOMY, PECYPCHOMY
3a0e3MedyeHHl Ta MPOBOAWIM MIAPUBHY poOOTYy 3 METOI0  BUCBITJICHHS
HEA1ECTIPOMOKHOCTI IHCTUTYLIHHOTO pO3BUTKY Ykpainu»[9, c.121]. Taka migpuBHa
poboTa mpoBoAMIACS 3 BUKOPUCTAHHSM HaWPI3HOMAHITHIIIUX MOXIMBOCTEH —
NOJIITMYHUX Ta COLIAJBbHUX TOK-IIOY, KIHO(QUIBMIB Ta TelecepiaiiB, TeJerpam-
KaHAJIIB, COIlIaJIbHUX MEPEXK.

HasiBHICTh pI3HOMAHITHUX TaJKETIB Ta MU(POBUX TEXHOJOT1H, IHTEPHET Ta
MEpeXKEBUX KOMYHIKAI[IA aKkTyaiizyBajia mpoOJjieMy CBIIOMOTO CTAaBJICHHSI HACEICHHS
VYkpaiau 10 KOMyHIKaIlii B yMOBax BiICBKOBO1 arpecii, TOMy III0 B YMOBaX BiffHH Ha
30pOI0 MEPETBOPIOETHCS yCe, M0 MOB’A3aH0 3 TEXHIKO-TEXHOJIOTTYHUMH 3ac00aMu 1
crocobamu 3a0e3neueHHs: TeNeQOHHUX PO3MOB, €JIEKTPOHHUX MOB1IOMJIEHB, YaTiB Y
corMepekax, TelerpaM-KaHajiB, OCOOMCTOTO IMOIITOBOTO JINCTYBAHHS Ta 1HIIUX BUIIB
iHGOpMAaIIIITHO-KOMYHIKAI[IMHUX 3B’SA3KiB, TOOTO Ta/pPKETH IIEPETBOPIOIOTHCA Ha
JOKEPEJIO JIJIsi HECAHKI[IOHOBAHOTO 30MpaHHS Ta OTpHMaHHsA iHQopMarlii, sKa MoXKe
CYTT€BO 3aIIKOJUTH HAI[IOHAIIbHUM Ta JIEP>KaBHUM THTEPECAM.

Ha »anb, HeomHOpa3oBo myOmikaiii y coIiaibHuX Mepexax (oTo Ta Bifco
HACTINKIB BOpOXUX oOcTpuriB, podoTu 3acobiB III1O, mepecyBanHs yKpaiHCBKOI
BIICBKOBOT TEXHIKH TOINO CTBOPIOBAIM 3arpo3y Ui BIMCHKOBUX Ta IUBUILHOTO
HACeJICHHS, CIPUYNHSUIA 3HaYHI pyWHaIii iHPpacTpykTypu. TakuM 4MHOM B yMOBax
BiliHM iH(OpMaIliiiHi Ta TU(PPOBI TEXHOIOTIi MalOTh BUKOPHUCTOBYBATHCS CBIIOMO Ta
o0epexkHO, MO0 YHEMOXJIMBUTH BHTIK iHGopmamii, ToMy «hopMyBaHHS
iHbopMarliitHol 6e3nekn B yMOBaX BIMHM € KOMIUIEKCHOI) TEXHIYHOIO Ta TOJITHKO-
MIPaBOBOIO JIISUIBHICTIO YIIOBHOBXKEHUX OPraHiB, CIIPSIMOBAHOIO HA 3aXUCT JIEp>KaBH,

CyCHUIbCTBA 1 JIOJUHU. Y BOEHHUU 4Yac 3aXUCT 1HPOpMAIIHHOT OE3MEeKU IEep>KaBU €
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MPIOPUTETHUM OCKLIBKU O€3M0CEPEIHbO BIJ HHOTO 3aJIEKUTh O€3MeKa CyCHIIbCTBA 1
moauHn» [4, c.154].

«B ymoBax moBHOMacmTabOHOI arpecii BOPOr BUKOPUCTOBYE OYIb-sKi 3acO0U
Ui TOTO, IIO0 3aisKaTH HACEJICHHA, «3JI0MaTH» CIPOTUB, MOPOAWTH Biguail Ta
HEJIOBIPY 110 AEep>KaBU, YpsiAy, apMii, TOOTO «4y>KO3€MHA BJa/ia HE TUIbKU 3aXOILIIOE
TEPUTOPIIO, MaTepiajibH1 OJara, pyiiHy€e KyJbTypH1 apXETUII MUCIICHHS Ta «KaJTIYUTh
MOBY, @ W CTAaHOBHTH 3arpo3y ICHYBaHHIO aBTOXTOHHOTO HACEJCHHS TEpHUTOpii,
CIIOHYKa€ JI0 pO3IAUTy KpaiHu Ta 3a0ytrs okymnoBanux»|Llropyma, c.52]. Ile
Ha/I3BUYaliHO HeOe3MmeuHa CTpaTeris, SKa MOYKe MPU3BECTH 10 HETATUBHUX HACITIJIKIB,
PO3TOBCIOJDKEHHS CEMapaTUCTChKUX HACTPOiB, 3HEBIPW Ta BiM4alo cepel YacTUHU
HaceJICHHS 3aXOIUICHUX TePUTOPiil.

B ymoBax nmoBHoOMacmTabHOI 1H(POpMAIIIHOT BIHHU aKTyali3ylOTbCS MUTAHHS
3axucTy 1H(poOpMaIiiHOrO cyBepeHiTeTy YKpainu. I[ndopmaniiinuii cyBepeHiTeT
TIYMayuThCSl SIK «3JIaTHICTb JIEpKaBU KOHTPOJIIOBATA 1 PETYNIOBATH TOTOKU
iHpOopMaIIii 3-1o3a MEX JIep)KaBH 3 METOI JOJepKaHHs 3aKOHIB YKpaiHW, IpaB i
cBOOOJI TpoMajsH, TapaHTYBaHHS HaIllOHAJIbHOI Oe3meku nepxkaBw» [11]. 3akon
VYkpainu «IIpo Harmionaneny nporpamy iHdopMaTuzailii» BU3HaUYa€e TaKOXK 1 OCHOBHI
HampsIMH  JICP’)KaBHO1 TMOJITUKU Yy cdepl iHbopmaThzallii, 10 SKUX HaJIeXaTh:
CTBOPEHHS Ta PO3BUTOK JIEP)KABHUX 1 peTiOHATLHUX CUCTEM Ta Mepesk iHopMaTuzaitii
Ta MPOEKTiB iH(popMaTu3ailii, o nepeada4aroTb MOMKIJIMBICTh CYMICHOCTI Ta B3a€MO/TI1
B €IMHOMY 1H(MOpMAIIHHOMY MPOCTOP1 YKpaiHH, 3aXUCT SIK HAIlIOHAIHHOTO HAaT0AHHS
iHbOpMaIIITHIX pecypCiB JAepxKaBu, 3a0€3MeUeHHs €THOCTI Iep>KaBHUX CTaHIAPTIB Yy
naHii  cdepi Ta BIANOBIAHICTE MIDKHApOJAHUM  CTaHJIapTaM, 3a0e3IMeUeHHS
HaIllOHAJIbHOT Oe3IeKu, 3MIMCHEHHS €IUHOI Jep)KaBHOI HAayKOBO-TEXHIYHOI Ta
MIPOMHUCIIOBOT TIOJIITUKH, 3a0€3MeUeHHS 3ATy9eHHS 1HO3EMHUX 1HBECTHIIIH, CTBOPEHHS
MEXaHI3My CTUMYITIOBAHHS y4acTi HEAEPKaBHUX CTPYKTYp Yy peajizailii mpoeKTiB y
cdepi iHbopmarm3anii [11].

OxkpiM nediHinii NOHATTS «iHGOPMALIMHUN CYBEPEHITET», PENpe3eHTOBAHOI

3akonom Ykpainu «IIpo Hamionansny nporpamy iHpopmaTu3zailii», HaBeJeMo e J1Bi
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ne¢iniuii. Tak, 1HpOpMaLITHUI CyBEpEHITET BU3HAYAETHCA SK «3JATHICTh 1 HaMIp
cy0’€KTa MOJITUKU BUPOOJIATH, PO3MOALIATH Ta CIIOXKUBATH 1H(OOPMAIIIIO 3aJI€KHO BiJl
BJIACHUX IHTEPECIB Ta BUKOPUCTOBYBATH 1H(POPMAILIIIO SIK PECYPC MOTITUYHOTO BILUIUBY
B THX MacmTabax 1 o0csarax, sKi BiAMOBIJAIOTh 3a MOTOYHHUI Ta JIOBFOCTPOKOBHI
noJiTHYHUM 1HTepecy [12, ¢.191]. V naniii nedinimii akiieHT poOUTHCS Ha MOJITHYHY
npupoAy 1HPOpPMaLIHHOTO CyBEPEHITETY.

O.Conoaka mpononye Taky AediHilil0: «iHQOpMAIIHHUN CYBEPEHITET — IIe
BJIACTUBICTh JE€P’KaBHOI BJIau, IO MOJISITa€ y 1i BEPXOBEHCTBI, CAMOCTIMHOCTI,
MNOBHOTI 1 HEMOAUIHHOCTI B 1HPOPMaLIHHOMY MPOCTOP1 YKpaiHU Ta pIBHONPABHOCTI 1
HE3aJIe)KHOCT1 Y BIIHOCUHAX 3 IHIIUMU JepKaBaMH y ri100aibHOMY 1HPOpMaLiiHOMY
npoctopi»[13, ¢.83]. Ha ocHoBi HaBeneHux nediHilid MOXXHA BUAUIMTH OCHOBHI
KOMIIOHEHTH 1H(GOPMAIIHHOTO CYBEPEHITETY, AKUMU € iHhopmallis, iHbopMaIliiHun
IPOCTIp, 110 BKJItO0YaE 1HGOpMAIIiiHY IHPpACTPYKTYpY 1 iHDOpMAILIiitHI TEXHOIOT].

[adopmartilinuii cyBepeHiTeT 0a3yeThCs Ha HaIllOHAIBHUX 1H(OpPMAIIHHUX
pecypcax, 3a0e3leuyyeTbcs KOHTPOJIEM JIepKaBU 3a CTaHOM Ta HAMOBHIOBAHHAM
iHbopMaliitHUX MOTOKIB. BumoMm iHQopMaIiiiHOro CyBepeHITETY BBaKAETHCS
M (POBUI CYBEPEHITET, MTOB’ I3aHUM 3 «3a0€3MEUCHHSIM TPIOPUTETHUX 3aB/IaHb 11010
3abe3neuenns [KT-ne3zanexuocti gepxxkasuy» [13, ¢.82]. 3abe3nedyenns inpopmarinHoi
Oesrmekn Ta 1HGOPMAIIMHOTO CYBEPEHITETY MAalTh BH3HauyajJbHE 3HAYCHHS B
YCHIIITHOMY TIPOTHUCTOSIHHI POCIMCHKIiM arpecii.

BucnoBkun ta npomo3umii. TakuM YWHOM, TMPOBEACHE MOCTIIKCHHS A€
IJICTaBY Il HACTYITHUX BUCHOBKIB:

B ymoBax moBHOMacmTabHOI BiIHM HaIllOHaJIbHA Oe3leka HEePO3PUBHO
MoB’si3aHa 3 1H(OPMAIIIHHUM CYBEpPEHITETOM JIepKaBU 1 TEPETBOPIOETHCS Ha
CBOEpITHUN «iHGOpMAIIMHUI (GPOHT», /e Jep’KaBa Ma€ BUKOPUCTATH yCl1 HasBHI
MOXXJIMBOCTI JUIsi  pylHYBaHHS  iH(MOpPMAIIHHO-MAHIMYIATUBHUX  BKH[IB  Ta
MaHIMyJSIIiH, 3a0e3MeueHHss JOCTYNy HAaceleHHsS 0 TMepeBIpeHoi T0CTOBIpHOT

iH(popMarii.
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JUis  wmiHIMI3amii  HacmigkiB - iHGoOpMamiiHOT — arpecii  akTyaJlbHUM €
BJIOCKOHAQJICHHSI KOOpJWHALIl AISUIBHOCTI BIaJHUX OPraHiB CTOCOBHO 3amoOiraHHs,
BUSBIICHHS Ta 3HENIKO/JKEHHA 1H(QOpMaliiiHUX omepanid BoOpora, OLIHKH Ta
MIPOTHO3yBaHHs 3arpo3 1H(OpMaliiHOiI O€3MeKH, ONEepaTUBHOIO 3a0e3MeUeHHS

Biitna 3anumuTh KpuBaBUid BiIOUTOK HE JIMIIIE Ha EKOHOMIII1, leMorpadiuHii Ta
COLIANIbHIN CTPYKTYpax YKpaiHChKOI'O CYCIUIBCTBA, ajie i B CBIIOMOCTI Ta CBITOTJISIAL
KOXXHOTO HEOalay»X,oro ykpaiHis, TiJHIME XBWIO pedrekcii 3 TpUBOILY
iHboOpMaIlIITHUX KaMIaHii Ta BKUAIB, Kl pOKaMH 31MCHIOBAJIM MeJlla Ta Mac-Mejia
KpaiHU-arpecopky, akTyalli3ye MOUIyKH BUHHUX B 1H(QOpMaliMHHMX Mporpamax Ta
npoBanax. lle necTpykTMBHUN HUISIX, HA SKUM 1 PO3PAXOBYIOTH MOJITTEXHOJIOTH
KpaiHM-arpecopKy, HATOMICTh HEOOXigHAa KOHCOJiAaIlis, 00’€IHaHHS 3YCHJIb, IO
3a0€3MeunTh HEMOXUTHICTh 1HGOpPMAILIHOTO (QPOHTY, 1€ MPOTUCTOSIHHS CIpoOam
JecTablIi3yBaTH CUTYAaIlio TIOpUIHUMHU METOAaMu OyJie JIWIIE TTOCUIIOBATUCS, TOMY

MOJIITUKO-MeIiHe Mae OyTH IIepeBe/IcHe HE B EMOIIIHE, a B «IIPABOBE TOJIEY.
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JIO IUTAHHSI CKACYBAHHS AKTA, IKUI BCTAHOBJIIO€
AIMIHICTPATUBHY BIAITOBIJAJIBHICTD AK OBCTABHUHA,
AKA BUKJIIOYAE€ ITPOBA/’KEHHS Y CIIPABI
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Anotanisi. CTaTTs NpUCBIYCHA MPOOJIEMHUM MTUTAHHSAM 3aCTOCYBaHHS OJIHIET 3
0o0CTaBMH, WO BHUKJIIOYAIOTh MPOBA/KEHHS Yy ClpaBax Npo aAMIHICTPAaTUBHI
IIPAaBOIOPYIIEHHS, @ CaMe — CKacCyBaHHS aKTa, SIKUA BCTAHOBIIOE aJMIHICTPATHUBHY
BiAMoOBinambHICTE (. 6 4. 1 cr. 247 KVYnAIl). IligkpecmroeThcsl Haa3BUYaliHa
BaXIMBICTh HAJIEKHOTO 1 YITKOTO BPETYJIIOBaHHSA BCiX OOCTaBHH, $IKI BUKIIIOYAIOTh
IPOBA/DKEHHS Yy CIpaBax IMIpo aaMIHICTPATHBHI MPABOIMOPYIIEHHS, apKe iX
3aCTOCYBaHHS TATHE 32 COOOI0 HEMOXIIMBICTH PO3MOYATH TaKe IMPOBALKCHHS abo
3aKPUTTS PO3MOYATOTO MPOBAKEHHS. Po3risigyBane MpoBayKEHHSI HAMU TPAKTYETHCS
MaKCHMaJIbHO IIMPOKO: 3 MOMEHTY 3/1iCHEHHS aJMIHICTPATUBHOTO PO3CIIyBaHHS Ta
MOPYIICHHS CIPaBU 1 3aKIHYYETHCS BUKOHAHHSM MPUNHATOrO pireHHs. | 3aKpuTTS
CIpaBH Ha KOXHIM cTamii Mae CBOI TPaBOBI HACHIJKU: YUM TMI3HINIE CIpaBa
3aKpPHUBAETHCSA, TUM 11 HACTIAKM OuTbll cepiio3Hi. KoHcTaTyeThcs, IO MpocToTa
oOCTaBMHHM, IO BHUKIIOYAE€ TPOBADKEHHS Yy CIOpaBaXx Mpo aAMiHICTpaTUBHI
npaBonopyiieHHs, nependadene n. 6 4. 1 ct. 247 KYnAIIl 3paetbest TUIbBKK TIpU
MMOBEPXOBOMY PO3TJISii, KOJMH Yepe3 BTPATy CBOEI CYCHUTBHOI IIKIIJIMBOCTI JiSTHHS
BUKJIIOYAIOTh 3 MEPEeNIKy JisiHb, 0 € aaMIHICTPATUBHUMH MPaBONOpYyIICHHSIMU. B

CTaTTI BUJIJICHO JICKLIbKA MPOOJIEMHUX BapilaHTIB CKACYBAHHS aKTa, SKUW BCTAHOBIIIOE
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aJAMiHICTpaTUBHY BiANoOBIIaNbHICTh. [lo-nepuie, ogna crartss KYnAII ckacoByeThces, a
OJIHOYACHO 3 LIUM HOBA CTaTTs, KA PETyJIO€ Il X AisiHHs, HaOyBae unmHHOCTI. [lpu
bOMY KOHKPETHE [IHHA SK Oyno, TaKk 1 3aJUIIAE€TbCA AIMIHICTPATUBHUM
npaBonopyiieHHsM. [lo-npyre, ckacyBaHHs aJMIHICTPATHUBHOI BIAMOBIIAIBHOCTI
aKTaMu, 10 HE MiAMAJal0Th MiJ] MOHATTS «aKT, SIKMA BCTAHOBIIOE AJMIHICTPATUBHY
BIIOBIIAJIBHICTEY, IUIIXOM 3MIHM IMIJ3aKOHHUX HOPMAaTHBHO-TIPABOBUX AKTIB, 3a AKI
KVYnAIl BcTaHOBIIOE aaMIHICTPATUBHY BIANOBIAANBHICTE. I, MO-Tpere, y BUMAIKY
KpUMIHAI3AIl JISTHHA, 1[0 € aJMIHICTpAaTUBHUM MPABOMOPYIIEHHAM. T100TO
NiIBUIIEHHS CTYINEHS CYCHUIbHOI MIKIIJIUBOCTI J0 PIBHA CYCHNUIbHOI HeOe3MeKu Ta
NEepeBE/ICHHsI I1[bOTO JMJISSHHS B KaTEeropil0 KPUMIHAIBHOIO TMPABOIMOPYIICHHA. 3
ypaxyBaHHSIM BHSBJICHMX HEAONIKIB, HAJAIOThCS KOHKPETHI MPOMO3HUIlli IO
BJIOCKOHAJIEHHIO NOJIOkKEHB 1. 6 4. 1 cT. 247 KYnAIL

KurouoBi ciioBa: aamiHiCTpaTUBHA BIANOBIIANBHICTD; IPOBAIXKEHHS B CIIpaBax
PO aAMIHICTPATUBHI MPABOTIOPYIIIEHHS; 0OCTAaBUHM, SKI BUKIFOYAIOTh ITPOBAKEHHS
B CIpaBl MpO agMIHICTPaTUBHE IPaBOMOPYIIEHHS; CKAaCyBaHHsS akTy, SKUH

BCTAHOBIIIOE QIMIHICTPATUBHY BiJTOB1IAJIbHICTb.
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Summary. The article is devoted to problematic issues of the application of one
of the circumstances that exclude proceedings in cases of administrative offenses,
namely, the cancellation of the act that establishes administrative responsibility (clause
6, part 1 of article 247 of the Code of Administrative Offenses). The extreme
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importance of proper and clear settlement of all circumstances that exclude
proceedings in cases of administrative offenses is emphasized, because their
application entails the impossibility of starting such proceedings or closing the initiated
proceedings. We interpret the considered proceedings as broadly as possible: from the
moment of the administrative investigation and initiation of the case and ending with
the execution of the adopted decision. And closing the case at each stage has its own
legal consequences: the later the case is closed, the more serious these consequences.
It is noted that the simplicity of the circumstances, which excludes proceedings in cases
of administrative offenses, provided for in clause 6, part 1 of Article 247 of the Code
of Administrative Offenses appears only at a cursory examination, when due to the loss
of their social harmfulness, actions are excluded from the list of actions that are
administrative offenses. The article offered several problematic options for canceling
the act that establishes administrative responsibility. First, one article of the Code of
Administrative Offenses is repealed, and at the same time a new article regulating the
same actions comes into force. At the same time, the specific act was and remains an
administrative offense. Secondly, the abolition of administrative responsibility by acts
that do not fall under the concept of «an act that establishes administrative
responsibility” by changing subordinate legal acts for which the Code of
Administrative Offenses establishes administrative responsibility. And, thirdly, in the
case of criminalization of an act that is an administrative offense. That is, increasing
the degree of public harm to the level of public danger and transferring this act to the
category of a criminal offense. Taking into account the identified shortcomings,
specific proposals are provided to improve the provisions of clause 6, part 1 of article
247 of the Code of Administrative Offenses.

Key words: administrative responsibility; proceedings in cases of administrative
offenses; circumstances that exclude proceedings in the case of an administrative

offense; cancellation of the act that establishes administrative responsibility.
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IlocranoBka npoOJeMu. PO3BHTOK TMpaBOBOI CUCTEMH Ta HAJEKHE
3a0€e3Me4eHHs MPaB JIOANHU, MOXKYTh Iiepe10ayaTi 3BUIbHEHHS BiJ] aIMIHICTPATUBHOI
BIIMOBITAIILHOCTI y YITKO MepeadadyeHux 3aKOHOJABCTBOM BuIMajkax. [Ipu mpomy,
npo0sema 3BUIbHEHHS BiJ] aAMIHICTPATUBHOI BIANOBIAAIBHOCTI B YKpPAiHl CTOCYETHCS
HE JIMIIE€ CHpPaBEeMJIMBOCTI, aje W e(PEeKTUBHOCTI MPaBOBOI CUCTEMHU. 30epe’KEeHHs
OaylaHcy MK 3a0€3MeUYeHHsIM NpaB JIOAUHU, aIMIHICTPATUBHO-TIPABOBUM 3aXHCTOM
CYCNUIbHUX BIZHOCHMH Ta 3aCTOCYBAHHSM aJMIHICTPATUBHO-TIPABOBUX CAHKI[IN
00yMOBJICHE HasBHICTIO YMOB, IO JO3BOJISIIOTH Y BCTAHOBIIEHOMY 3aKOHOJ/aBCTBOM
NOPSAJKY JOBECTH BUHYBATICTh, a00 HEBUHYBATICTh OCOOM Yy BUMHEHHI KOHKPETHOTO
npotunpaBHoro aisiHHsA [1]. B 3akoHonmaBcTBI YKpaiHM Npo aAMIHICTPATHBHI
NPaBONOPYIICHHS [IMMH BUTAJKAMHU € 0OOCTaBUHU, [0 BUKIIIOYAIOTH MPOBAKEHHS B
CIpaBl Mpo aJAMIHICTpaTUBHE MpaBonopymieHHs. [I[pobremMam 3acTocyBaHHS OAHIET 3
TaKuX 00CTaBHH Oy/ie TIPUCBAYCHA JIaHA CTATTH.

Cran onpanoBaHHs 00pPaHoI NMPO0JEeMATHKH, AHAJII3 OCTAHHIX MyOJaikanii
Ta A0CJHizKeHb. JIOCTIKEHHIO MUTaHb 0OOCTaBUHU, 110 BUKJIIOYAIOTh TPOBA/I>)KEHHS B
CITpaBi PO aIMIHICTPATUBHE MPABOMOPYIIIEHHS MPUCBATUIN cBOi HaykoBi mpairi C. T.
INonuapyk, T. O. Konomoens , B. K. Konmakos, A.T. Komsiok, 1. JI. ITactyx, M.M.
Tumenko Tta iHmI. OmHak, 11 JOCIKEHHS a00 CTOCYBAIHMCS IOCTDKEHHS IHX
0o0CTaBWH B IIJIOMY 1 MPAaBOBUX HACIHIJIKIB iX 3acTOCyBaHHs, ab0o Oyiau MpHCBSYCHI
OKpEeMHM HalOUThII TpoOiaeMHUM oOctaBuHaM. [Ipu mpomy, Taka oOCTaBHHA, SK
CKaCyBaHHS aKTy, KU BCTAHOBIIIOE aJMIHICTPATHUBHY BiIMOBINAIbHICTh TaK 1 HE
cTayia 00’ €KTOM JIETATHhHOTO0 HAYKOBOT'O JTOCIIIIKEHHS.

Meto10 cTaTTi € BUABIECHHS Ta aHall3 MOXJIMBUX NMPOOJIEMHHUX NMUTAaHb IpU
3BUTHPHEHHI BiJl aMIHICTPATUBHOI BIIMOBIMAILHOCTI y 3B 3Ky 3 CKaCyBaHHSM aKTy,
SKUW BCTAaHOBIIOE AJIMIHICTPATUBHY BIAMOBIJAIBHICTE Ta po3poOKa HAYKOBO
OOIPYHTOBAHUX MPOMO3HUIIIM BIOCKOHAJICHHS 3aKOHO/IaBCTBA 3 LIUX MUTAHb.

Bukaan ocnoBHoro wmarepiany. Crarts 247 Kogekcy VYkpainu 1po
aaMmiHicTpaTtuBHI mpaBomnopyieHHs (nami — KYnAIl a6o Kopaekc) BcTaHOBIIOE

0o0CTaBMHHU, WIO0 BHUKJIIOYAIOTh MPOBAKEHHS B COpaBl MOpO aJMIHICTPaTUBHE
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MpaBOMOPYIIEHHA, TOOTO Ti OOCTaBUHM, 3a SKHUX MPOBA)KEHHS B CIpaBl Mpo
aJMIHICTpaTUBHE PABOMOPYIIEHHS (Jaji - IPOBAKEHHS) HE MOKe OyTH pO3110YaTo,
a po3moyaTte Imiisrae 3akpuTTio [2].

Hopmu KVYDAII xo4u mpsMo He 3aKpilljilOI0Th BHU3HAYEHHS MPOBAIKEHHS B
cIpaBax Ipo aJMIHICTpPATUBHE MPABONOPYIIEHHS, ajle PO3TalllyBaHHS MOIr0 pPO3A1IiB
Ja€ MOXJIMBICTD BU3HAYUTH HOro SK CHCTEMY NpOIECyalbHUX [Hid, MI0
3aCTOCOBYIOTHCS TPH TMOPYIICHHI CHOpaBH MPO aJMIHICTPAaTUBHHNA TMPOCTYIIOK
(mpaBomopylIeHHs); PpO3MJIsiAl  CIpaBM NPO AAMIHICTPAaTUBHE IPABOMOPYIICHHS;
OCKapXCHH1 TMOCTaHOBM y CIIpaBi MpO aJMIHICTPAaTHBHE MPABOMOPYIICHHS Ta i
BUKOHaHHS [3].

VY HalOUIbII 3arajJbHOMY IJIaH1, TPOBAJKEHHS Y CIpaBax Mpo aAMiHICTPATUBHI
NpaBONOPYIICHHS MO)XHa BU3HAYUTH SK HU3KA TOCTIJIOBHUX il yIOBHOBa)XCHHX
opratiB (mocagoBux 0ci0), a B JESIKUX BHUMAJAKaX — IHIIMX CyO’€KTIB, AKl 3TIHO 3
HOpPMaMHM aJIMIHICTPATUBHOT'O 3aKOHOJABCTBA 3MIMCHIOIOTH 3aXOJH, CIPSIMOBaHI Ha
OPUTATHEHHS MPaBONOPYIIHUKIB O aAMIHICTPATUBHOI  BIAMOBIZAIBbHOCTI U
3a0e31eUeHHs] BUKOHAHHS BUHECEHO1 mocTaHoBH [4, ¢. 220].

[IpoBamkeHHs BKIIIOYae B ce0e¢ HHU3KY CTaJii, €TamiB 1 MpoIeCyaJbHUX M.
Hapasi BueHi BUAUIAIOTH PI3HY KUIBKICTh TaKWX CTaJiid, MOCHJIAIYHCh Ha
HEOOXITHICTh BUIJICHHS TUX UM IHIIUX A1 B OKPEMY CTail0, aje BCl CXOIATHCS 0
TOTO, IO TPOBAPKCHHS B CIpaBax IIPO aJMIHICTPATUBHI MPaBOMOPYIIECHHS
MOYMHAETHCA 3 aAMIHICTPATUBHOTO PO3CIIAYBaHHS Ta TMOPYIICHHS CHpPaBH 1
3aKIHYY€ThCS BUKOHAHHSIM TPUUHSTOTO pimeHHs [5]. 1 e He3Bakarouu HE Te, IO
po3ain IV KYnAIIL mo mae Ha3By «lIpoBamxeHHst B cripaBax mpo aaMiHICTpaTUBHI
NPAaBOMOPYIICHHA», PErylio€ TMOPSJOK MNPUTATHEHHS [0  aJMIHICTPAaTUBHOI
BIJIMOBIATPHOCTI 3 MOMEHTY BUSBIICHHS aJMIHICTPATHBHOTO MPABOTOPYIICHHS 1
BKJIIOYHO O MOMEHTY IMEperjsiiy MOCTaHOBM IO CIpaBl MpPO aaMIHICTPATHBHE
MPaBOMOPYIICHHSI Ta HE BKJIIOYA€ MUTAHHS BUKOHAHHSA MOCTAHOB MPO HAKJIaJCHHS
aJMIHICTPATUBHUX CTATHEHb, IO PETYIIOIOTHCS po3aAuIioM V — « BUKOHaHHS MOCTAaHOB

PO HAKJIAJCHHS aIMIHICTPATUBHUX CTSITHEHDY.
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TakuMm 4yuHOM, YITKE BU3HAYEHHS OOCTABUH, 0 BUKIIOYAIOTh MIPOBAKEHHS B
cCOpaBl MpPO aAMIHICTPAaTUBHE MPABONOPYLIEHHS, € HAJA3BMYAHO BAXKJIUBUM, aJKe
HACIIJKOM 1X 3aCTOCYBaHHS € O€3yMOBHE MPUITMHEHHS MPOBAJKEHHSI, HE3aJICHKHO BI]
TOTO, Ha sAKIM cTajii nepedyBae crpaBa. B 3amexHOCTI BiJ cTajli, Take MPUITHMHEHHS
3MIMCHIOETHCS IIXOM BUHECEHHSI MOCTAaHOBHU PO 3aKPUTTA crpaBu (4. 2 cT. 284
KVYnAIl), ckacyBanHs BuHeceHOi moctaHoBu (4. 1 c1. 293 ta u. 7,8 ct. 294) abo
NPUITMHCHHS BUKOHAHHS MOCTAHOBY MPO HAKJIAJICHHS aJMIHICTPaTUBHOTO CTATHCHHS
(ct. 302 KYnAIl). [Ipu npomy, ckacyBaHHs MOCTAHOBHU 13 3aKPUTTSAM CIpPaBU PO
aJMIHICTpAaTUBHE TPABOIMOPYIISHHS TATHE 3a CO0OI0 CEepHO3HI MPaBOBI HACIIJIKH:
MOBEPHEHHS CTATHEHMX TPOIIOBUX CYM, OIUIATHO BWJIYYEHUX 1 KOH(ICKOBaAHUX
NPEIMETiB, BIINIKOAYBAaHHS IIKOAW, 3amOJiSHOT T'POMAJISHHHOBI HE3aKOHHHM
HaKJIQJICHHSIM aJIMIHICTPAaTUBHOTO CTATHEHHS Y BUTJISAII aJIMiHICTPATUBHOTO apeITy
ab0o BUIPAaBHUX POOIT, a TaKOXK CKAaCyBaHHS IHIIUX OOMEXEHb, 3B S3aHUX 3 IIIE€I0
nocTaHoBoto (cT. 296 KYnAIl).

B minomy, crarta 247 KYnAIl 3akpimitoe AeB’aTh 00CTaBUH, 10 BUKIIOYAIOTh
NPOBAJKEHHS B CIIpaBl MpO aAMIHICTpaTHUBHE MpaBonopylieHHs. Ha oaniil 3 Takux
00CTaBUH XOTLIOCS O 3yMUHUTHUCH OUTBIN JAETAIBHO Ta BUCIOBUTH BJIACHI IMPOIO3HIIii
moo il BAockoHaneHHs. Ile ckacyBaHHI akTa, SIKWM BCTAHOBIIIOE aJMIHICTPATUBHY
BIJIMOBINANBHICTS (1. 6 4. 1 cT1. 247).

Ha nepmmii nmorsia 1t 06CTaBUHA € IOCTATHBO MPOCTOIO 1 3pO3YMINION0: Yepes
BTpaTy CBO€I CYCHUIBHOI IMIKIATUBOCTI JISSHHS BUKIIOYAIOTH 3 MEPENiKy AisHb, IO €
aJAMIHICTpaTUBHUMHU TpaBonopymeHHsmu. Hampuknaz, BukmouenHs ct. 196 KYnAIl
— TIOPYIIIEHHS MPABUJ HaBYaHHS KapaTe.

AJe Ha MPaKTUIl MOXYTh TPAIUIATHCH 1 OUIBII CKJIAgHI BHMNAAKWA. Tak,
Hampukiaa, 3akoHoM Ykpainu «IIpo BHECEHHS 3MiH 0 JESIKWX 3aKOHOJIAaBUMX aAKTIB
VYkpainu moa0 xapuoBux npoaykTiBy 10 KYnAIl 6yno BHeceHO 3MiHU, BIANOBITHO
70 AKuX, 30KpeMa, ckacoBaHo cTarTio 42-3 KYnAIl (BupoOuumrBo, 30epiranss,
TpaHCIIOPTYBaHHS a0o0 peanizalisi MOPOAYKTIB XapuyyBaHHS UM MPOJIOBOJIBYOT

CUPOBHUHH, 3a0pYJHEHHX MIKpOOpraHi3MamMu Ta IHIIUMH OI0JIOTTYHUMH areHTaMu
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MOHAJ TpaHW4YHO jJomycTumi piBHi) Ta Kojekc gomoBHeHO crarTer0 166-22
(ITopyiieHHs BUMOI 3aKOHOJIABCTBA MPO OE€3MEUHICTh Ta OKPEMI MOKA3HUKHU SIKOCTI
XapyoBUX NPOAYKTIB) [6]. Ockinbku 4. 2 cT. 166-22 BCTAaHOBIIOE aAMIHICTPATUBHY
BIJIMOBIJANBHICT, 3a OOIr HENPHUJATHUX XapYOBUX MPOAYKTIB, 3 YypaxXyBaHHSIM
3HAUEHHS TEPMIHIB «O00Ir» Ta «HENPUAATHUN XapyOBHM MPOAYKT», IO HAJAIOTHCA
3akoHoMm Ykpainu «IIpo OCHOBHI MPUHIUNM Ta BUMOTH 10 O€3MEYHOCTI Ta SIKOCTI
XapyoBUX MPOAYKTIBY» [7] MOKEMO CTBEPKYBaTH, IO JTISHHS, 3a SIK1 epeadavaiach
aJMIHICTpAaTUBHA BIAMOBIAIBHICTh 3a CT. 42-3 4aCTKOBO OXOIUTIOIOTHCS HOBOKO CT.
166-22 KYnAlIl, sxa nHaOyna 4MHHOCT1 OJTHOYACHO 31 CKacyBaHHsM cT. 42-3 Konekcy.
SIx Hac10K, CTBOPIOETHCA MapajoKcalbHa CUTYallis, 3a KO0, 3 OJJHOTO OOKY, IEBHE
TisTHHS OYJI0 1 3IUIIAETHCS aAMIHICTPATUBHUM MPABOMOPYIICHHSIM. A 3 IHIIOTO OOKY,
yepe3 MEeBHI 3MiHU Y MOTOYHOMY 3aKOHOJIAaBCTBI B OKpeMHUX 0XopoHoBaHWX KYTAII
cdepax, abo HeoOxinHicTIO onTuMizanii HopM camoro KYnAll, uu iHmoi npuyunmy,
CKJIaJl TIPABOMOPYUICHHS, SKUW OXOIUTIOE TaKe iSHHs, BCTAHOBIIOETHCS PI3HUMU
crartsimu Konexcy — ogna cratts KYnAIl ckacoByeThesi, a OJHOYACHO 3 IIUM HOBA,
BJIOCKOHAJIEHA CTAaTTs HaOyBa€ YMHHOCTI. 371aBaJIoCs, BUXOJOM B MO1I0HOT cuTyarlii
MOTJIO O CTaTH HEe CKaCyBaHHsI CTapoi CTATTI 1 BBEJACHHS HOBOI, a BUKJIQ/I CTApOi CTaTTI
B HOBIM penakilii. Ajle y BUITQJIKy BUIIEBKAa3aHOTO MPUKIIATY, 3aKOHOIaBEIlb BUPIIIUB
3aKpIMATH CKJIAJ] MPABOIOPYIICHHS, MepeadadeHoro HoBoW cT. 166-22 KYnAIl B
1HIIH, HDK cTapa cT. 42-3 KYnAIl rnasi, a came riasi 12, BA3HAYUBIITN HOT'O POJTOBUIA
00’€KT SIK Tajdy3b TOPTiBIi, TPOMAJCHKOTO XapdyBaHHs, cdepa MOCIyr, Taly3b
¢diHAHCIB 1 MIAMPUEMHUIIBKOT AisUTbHOCTI. TOMy 3aKOHOAaBIEM 1 Oysio oOpaHO came
BapiaHT cKacyBaHHS opHi€ei cratti Komekcy Ta /JOMOBHEHHS WHOTO HOBOIO. 3
dbopmanbHOI TOYKH 30py, Kepyrounch m. 6 4. 1 ct. 247 KYnAIl, Taki 3akoHOmaBYi
3MIHM € TIJCTaBOIO JIJISl 3aKPUTTS yCiX MPOBA/KEHBb B CIpaBaxX Mpo aJAMIHICTPATUBHI
MPaBOMOPYIICHHS, iepeadadeHi ct. 42-3 Komekcy. Aje AistHHS, IPH IIbOMY, K OYJI0,
TaK 1 3AJIMIIAETHCS AAMIHICTPATHBHUM MTPABOTIOPYIICHHSM.

AHaJIOTIYHAa CHUTyallisi MOXK€ TPANUTHUCh, SKIIO 3aKOHOJABEIlb BHUPIIIUTH

MEePEeMICTUTH CTATTIO 3 OJHIEl raBu 0co0iauBoi yactuHu KYMAII no ixmoi. Tak,
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HaMpUKIaa, B JITepaTypl HEOJAHOPA30BO BHUCIOBIIOBANACS JyMKa, mo cT. 152-1
KYnAIl B yacTuH1 MOpyLIEHHS MpaBWi MapKyBaHHS TPAHCHOPTHUX 3aco0iB, BapTO
3akpinuTH y TiaBi 10, OCKUIBKM BOHAa OXOIUTIOE€ OJHOPIAHI CYCIHUIbHI BiIHOCHUHU
TPAHCIOPTY, raly31 LUISIXOBOIO rocrnogapcTsa i 38°s3Ky [8, c. 129].

[HIIMM TPOGIEMHUM MUTAHHAM 3acTOCyBaHHA 1. 6 4. 1 cT. 247 KYnAll, Ha Ham
MOTJIST, € TAYMAueHHS CaMOTO TOHSATTS «aKT, SKUH BCTAHOBIIOE aIMIHICTPATHBHY
BIJIMOBIIAJIBHICTE» Ta BUMAJIKH CKAaCyBaHHS aJMIHICTPATBHOI BIJAIOBIIaTbHOCTI
IHINMMHJ aKTaMH, 110 HE IMAIagaroTh M1 BUIIEBKa3aHe MOHATTA. Tak, BIIIIOBIIHO JI0
n. 22 4. 1 ct. 92 KoHcTuTylii YKpaiHu BUKIIOYHO 3aKOHaMH Y KpaiHU BU3HAYAIOTHCS
TISTHHS, SIK1 € aJIMIHICTPaTUBHUMHM MPABOMOPYIICHHSIMH, Ta BIAMOBIIAIBHICT 32 HUX
[9]. V rakmit cnioci6 Koncturymis Ykpainu 3a00poHHIa BPETryJIbOBYBATH 3a3HAYCHI
NUTAHHS TiA3aKOHHUMH HOPMATHUBHO-TIPABOBUMH aKTaMU Ta BCTAHOBWJIA, IO JIUIIE
BepxoBna Pama Vkpaiaum y BiAnmoBiZHOMY 3aKOHI Ma€ MpaBO BU3HAYATH, SKE
NPaBOMOPYIIEHHSI BU3HAETHCA, 30KpeMa, aAMIHICTPATUBHUM IPaBOMOPYIICHHSIM Ta
Mipy BiamoBiganbHOCTI 3a HbOro [10]. Kpim Toro, BiamosigHo mo ct. 2 KYnAIl
3aKOHOJJAaBCTBO Y KpaiHU MPO aJAMIHICTPATUBHI MPABOMOPYIICHHS CKJIAIA€THCS 3 LIBOTO
Konekcy Ta iHmmX 3akoHiB YKpaiHu. 3MIHHM [0 3aKOHOJABCTBA YKpaiHM TPO
aMIHICTPATUBHI MPABOIMOPYIICHHS MOXXYTh BHOCHUTHCS BHUKIIOYHO 3aKOHAMH IIPO
BHECEHHS 3MiH 70 1boro Kojaekcy Ta IHIIMX 3aKOHIB YKpaiHH, 10 BCTAaHOBIIOIOTH
aMIHICTPATUBHY BiJIIOBIIaJIBHICTb.

TakuM YHHOM, MU MOXXEMO 3pOOWTH BHCHOBOK, IO TOHSTTS «aKT, SKUH
BCTAHOBJIIOE aIMIHICTPATUBHY BiAMOBITATBHICTEY», AK€ MICTUTHCS B 1. 6 4. 1 cT. 247
KYnAIIl HeoOXiTHO po3yMiTH came SK 3aKOHU Ta KOJEKCH. AJie IOCTae MUTaHHS: YU
MO>XEMO MU 3aCTOCYBATH 10 0OCTaBUHY, III0 BUKJIFOYAE MPOBAHKCHHS B CIIPaBi PO
aJAMIHICTpaTUBHE MPABOMOPYIICHHS, SKIO aJMiHICTpaTUBHA BiAMOBIJAIBHICTH 3a
KOHKPETHE JISTHHS CKACOBYETHCS IIJISTXOM 3MIHU MiI3aKOHHUX HOPMATUBHO-TIPABOBUX
aktiB? Tax, OutbmricTh HOpM ocobmmBOi yactuau KYTAII € GnankeTHuMu, TOOTO
BCTAHOBJIIOETHCS BIAMOBIAATBHICTD 3a MOPYILICHHS YACICHHUX MPaBUi (HAPUKIIAJ CT.

83 KVYnAlIl), nopm (nanpuknan, ct. 42 KYnAll), nopsakis (manpukinan, ct. 45-1
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KVYnAIl), nopmatusiB (Hanpukiaf, ct. 78 KYnAll), mimitiB (Hanpuknan, ct. 91-2
KVYnAIl), piBHiB (Hanpukiaf, ct. 42-2 KYnAll), Torno, 1110 BCTaHOBJIEH] K 3aKOHAMU,
TakK 1 MiJ3aKOHHUMH HOPMATHBHO-TIPABOBUMU aKTamMH. | MOXJIMBHI BHITaJIOK, KOJIA
BIJIMOBIJANBHICTh 3a MOPYLIEHHS IEBHUX MPABUII 3aJIUIIAETHCS, aJIe 3MIHIOIOTHCS caMli
npaBujia, B pe3yJibTaTli 4YOro KOHKPETHE JISTHHS TepecTae OyTH agMIHICTPAaTUBHUM
MIPaBOTIOPYIIICHHSM.

[loniOHuii Bumagok cTtaB npeameToM po3risany Bepxosuum Cynom Yikpainu.
Tax, ocoba Oysna NpUTATHYTa 10 aJAMIHICTPATUBHOI BIAMOBIJAILHOCTI 32 MOPYIIEHHS
MUTHUX TpaBui, nependaueHux cT. 113 MutHoro koxaekcy Bin 12 rpyans 1991 poky.
I'onosa BCY 3a3nauuB, 1110 00CTaBUHU NOPYLIEHHS 0COO0I0 MUTHUX MPaBUJI, K1 OyIn
3a3HA4YeH1 y MOCTaHOBI CYJJi palOHHOTO Cy1y, BCTAHOBJICHO MPaBUJIbHO, 3T1IHO 3
ICHyFOUMMH Ha Yac BYMHEHHS MPABOMOPYIICHHS MOPSIKOM BBE3CHHS TPAHCIIOPTHUX
3aco0iB 1 BIAMOBAHUMU oOMexeHHsMH. [IpoTe, mie A0 poO3risay JaHoi CIpaBH
Kab6iner MinictpiB Ykpainu npuitHsaB moctaHoBy Ne 958 «IIpo mMutHe odopmieHHs
TPAHCIIOPTHUX 3aco0iB, YBE3EHUX Ha TEPUTOPII0 YKpaiHM TpoOMaJIsHAMH ISt
TUMYAaCOBOT'0 KOPHUCTYBaHHS I 3000B'SI3aHHS MPO 3BOPOTHE BHMBE3EHHA'", SIKOIO
3MIHUB MOPSA0K MUTHOTO O(DOPMIIEHHS TAKUX TPAHCTIOPTHHUX 3aC001B, TTOM’ IKIITUBIIIH
paHile YMHHI TpaBUJia 0OMEXEHHS MHUTHOTO O(GOPMIICHHS TPAaHCIOPTHHX 3aco0iB.
Takum uymnom, BCY mnpuxoauTs 10 BHCHOBKY, IO XO04a 0ocoba 1 HE BHUKOHAJa
3000B'13aHHS TIPO 3BOPOTHE BHUBE3CHHS aBTOMOOULIS 3 TepuTopii YKpaiHu, ane 3
ypaxyBaHHSM 3MIHH TOPSIKY MHUTHOTO O(OpPMIICHHS TpaHCIOPTHUX 3aco0iB
3a3Ha4eHOl0 TocTtaHoBoto Kabinety MinicTpiB Ykpainm, sika Oyna mpuiiHITAa 10
pO3TIIsAMy NaHoi crhpaBH, 1 BiamoBimHo g0 cT. 8 KYmHAII mae 3BopoTHY cuiy Ta
MOIIUPIOETHCA HAa TPABOTOPYIICHHS, BYMHEH] 70 i BUAAHHS, BIH TOBHHEH OyTH
3BUIBHEHHH Bijl aIMiHICTpAaTUBHOI BiAMOBiMaIbHOCTI 3a 11i Aii [11].

TakuM 9uHOM, 3 ypaxyBaHHSIM BUKJIAJEHOTO, MOXKHA 3pOOWTH BHUCHOBOK, IO
MOHATTSI «aKT, KU BCTAHOBIIIOE AJMIHICTPATUBHY BiAMOBITATBHICTH» HEOOXITHO
TAYMadyuTd OUTBII IIUPOKO, SK KOJEKCHM Ta 3aKOHW, M0 BCTAaHOBIIOIOTH

aIMIHICTPAaTUBHY BIAMOBIANBHICTh, @ TAaKOXX 3aKOHW Ta IM3aKOHHI aKTH, SKI
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BCTQHOBJIOIOTh TpaBWIA, 3a TMOPYIICHHS SKUX BCTAHOBJICHO aJMIiHICTPATUBHY
BIJIMOBIJANBHICTh. AJIe II€ B CBOIO CYNEPEUYUTh MOJOKEHHSM M. 22 4. 1 cr. 92
Konctutynii Ykpainu. Buxonom 3 BHILIEBKa3aHUX MPOOJEMHUX CUTyalld, Ha Hall
MOTJIS ], MOKE OYTH 3aKpIIJICHHS K 0OCTaBUHY, SIKa BUKJIIOUA€ MPOBAHKEHHS B CIIPaB1
PO aJAMIHICTPAaTUBHE MPABOTOPYIICHHS HE CKAaCyBaHHS aKTa, SKHH BCTAHOBIIOE
aJAMIHICTPATUBHY BIANOBIAAIBHICTb, @ CKACYBaHHS MAISIHHS K aJMIHICTPAaTUBHOTO
IIPABOIIOPYIIICHHS.

I, mHapemTi, 1€ OJHWUM BapiaHTOM CKacyBaHHS aKTa, SKAW BCTAHOBIIIOE
aJMIHICTPATUBHY BiAMOBIAAIBHICT MOXE OyTH BUNAAKW KpUMiHAMI3aLli AISHHSA, 1110
€ aaMIHICTpaTHBHUM TpaBoIopyiieHHsAM. lleii BapiaHT ckacyBaHHS akTa, SKHW
BCTAHOBIIIOE  QJIMIHICTPATUBHY  BIJANOBIAQIBHICTE CYTTEBO BIIPIZHAETHCS  BiJ
MOTIEPEIHIX TPUKIAAIB, OCKUIBKM TMIJCTaBOI JJII TaKOTO CKAaCyBaHHsS € HE BTpara
CYyCHUTBHOT IIKIIJIMBOCTI TIEBHOTO JIISIHHS, 4, HAaBIAaKW, IIJBUIICHHS CTYyIEHs
CYCHUTBHOT IIKIJTMBOCTI JI0 PIBHS CYCHUTHLHOT HEOE3NMEKH Ta TEepPEeBEICHHS I[bOTO
JISTHHSL B KATETOP1I0 KPUMIHAIILHOTO MIPABOTIOPYILIEHHS.

OcraHHIM NPUKIAAOM KpUMIHAJI3aIlli aMIHICTPAaTHBHOTO MIPABOMOPYIIESHHS €
cripoOa 3aKOHOJABIS BCTAHOBUTH KPHMIHAJIBHY BiAMOBIAANIBHICTh 3a KEpyBaHHS
TPAHCIIOPTHUMH 3ac00aMH 0COOaMHU B CTaH1 aJIKOT'0JIbHOTO, HAPKOTUIHOTO YH 1HIIIOT'O
CI'SHIHHSA a00 MiJ BIUIMBOM JIIKAPCHKUX TpemnapariB, IO 3HWXKYIOTh iX yBary Ta
IMIBUIKICTh Peakilii, a TakoX IHII TiTHHSA, ependadeni 4. 1,2, 4 cr. 130 KYnAIL 1
Xoya 11e 0yJa TUTbKH CIIpo0a, ajie BOHA BKa3asia HACTUIBKU BEJIMKY KUIBKICTh MPOOIIeM,
MOB’SI3aHUX 3 KPUMIHAI3AI[IEIO aIMIHICTPATUBHHUX MPABOIMOPYIICHB, IO 1X aHAIi3 Ta
HAyKOBO-OOTPYHTOBAaHE  BHPIMIEHHS  TOTPEOYIOTh  OKPEMOTO  IPYHTOBHOTO
JIOCIIKEHHS.

BucHoBku Ta mpomo3uuii. TakuM 4MHOM, BBa)xaemo, 1o 1. 6 4. 1 ct. 247
HEOOXIHO BUKIIACTH Yy TaKil pemaxilii: MpoBaJKEHHS B CIIPaBi MpO aaMiHICTPATUBHE
MPABOMOPYIICHHS HE MOKe OYTH PO3MOYaTO, a PO3MOYATe M JISATAE 3aKPUTTIO 33 TAKUX
oOctaBuH: 6) CKacyBaHHS [iSHHS SK aJMIHICTPATHBHOTO IPABOMOPYIICHHS. A

MUTAHHS CKAaCyBaHHS aJMIHICTPATHBHOI BIJIMOBIIAJIBHOCTI 4Y€pe3 KpUMiHAI3alllio
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HISTHHS, 100 € aaMIHICTPATUBHUM MPaBONOPYIIEHHSIM MOTPEOYIOTh OKPEMOTO

I'PYHTOBHOTO JOCIIIKEHHS.
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AHoTanisg. CpOrogHi TpHWBa€e Mpolec pPo30ya0BH HAIIOl JepKaBH, IO
CYNPOBOKYETHCSA B TOMY YHCII 1 HAONMKEHHSM YKpPaiHCHKOTO KPHUMIHAIBHOTO
3aKOHOJIAaBCTBA JI0 €BPOIEHUCHKOr0. 30KpemMa, Hapa3l MPOXOIUTh O0OTOBOPEHHS MPOEKT
HoBoro KK Vxkpainu. ¥V crarri mpoaHani3oBaHO TOJOXKEHHS MpoekTy HoBoro KK
VYkpainu, npucBsSYeH] MpaBy 0COOM Ha 3aXUCT. ABTOPH 3aKJIaJy YUCICHHI HOBAIlii B
MOJIOKEHHS PO HE0OXiHY 000pOoHY (TTpaBOMIpHHMIL 3aXUCT). TOXK METOIO 1aHO1 CTATTI
€ BUSBJICHHS TIEpeBar Ta HEJOJIKIB MOJ0keHb cT. 2.9.2 «[IpaBomipHU# 3aXUCT» Y
mpoekti HOBoro KK VYkpainm, a Takok HamgaHHS TPOIMO3HUIA IMOAO0 YCYHEHHS
BUSBIICHHX MpoOieM. HaBeneHo aprymMeHTH 11010 JOUUIBHOCTI 3MIHM Ha3BH CTATTi,
PO3IIMPEHHS Ta YTOYHEHHS CTEI[iaIbHIX BU/IIB TPABOMIPHOTO 3aXUCTY, 30Kpema, 1)y
BUIIAJIKaX 3aXUCTy BiJl MPOTUIIPABHOTO TOCITAaHHS OCOOM, SKa 3acTOCyBayia 30poOro,

HeOe3NeYHU NpeaMeT Yd I1HIIUMH TpeaAMET, SIKU Mae BIACTUBOCTI 30poi abo
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HeOE3MeYHOr0 mpeaMeTa, 2) NPUIHHSIA TPOTUIIPABHE BTOPTHEHHS Y KUTIIO UM 1HIIE
BOJIOJIIHHS 200 3) 3ailiCHIOBaNa 3aXUCT BiJl 3TBAJITYBaHHS. BogHOUac HarojaomeHo Ha
HEOOXITHOCTI KOPEKTHOTO BHUKOPHUCTAHHS TEPMIHIB B MEXKaX BChOIO MPOEKTY Ta Ha
HEOOXITHOCTI JOTPUMAHHS €IMHOIO IMIAXOAY M0A0 (OpMYJIOBaHHS TMIACTaB
MIPaBOMIPHOTO 3aXHCTY.

Kuio4oBi cjioBa: npaBo Ha 3aXUCT, IPABOMIPHUMN 3aXUCT, HEOOXiTHA 00OPOHa,
npoekt HoBoro KK Vkpainu, o00cTaBUHM, 1110 BHKJIIOYAIOTh KPUMIHAJIBHY

OPOTUIIPABHICTD JISTHHS.
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Summary. Today, the process of building our state continues, which is also
accompanied by the approximation of Ukrainian criminal legislation to the European
one. In particular, the draft of the new Criminal Code of Ukraine is currently being
discussed. The article analyzed the provisions of the draft of the new Criminal Code of
Ukraine, devoted to the individual's right to protection. The authors laid numerous
innovations in the provisions on necessary defense (legitimate defense). Therefore, the
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purpose of this article is to identify the advantages and disadvantages of the provisions
of Art. 2.9.2 «Legitimate defense» in the draft of the new Criminal Code of Ukraine,
as well as the provision of proposals to eliminate the identified problems. Arguments
are presented regarding the expediency of changing the title of the article, expanding
and clarifying special types of legal protection, in particular, in cases of protection
against: 1) illegal encroachment of a person who used a weapon, a dangerous object or
another object that has the properties of a weapon or a dangerous object, 2) an illegal
invasion of housing or other property or 3) rape. At the same time, it was emphasized
the need for correct use of terms within the entire Draft and the need to follow a unified
approach to formulating grounds for legitimate defense.

Key words: right to protection, legitimate defense, necessary defense, self-
defense, the draft of the new Criminal Code of Ukraine, circumstances, which exclude

the possibility of criminal prosecution.

IMocranoBka mpoGJemu. KpumiHanbHe MpaBo, fK raidy3b IpaBa, MOJiI0OHE
KUBOMY OpraHi3My, III0 PO3BUBAETHCS Ta BJOCKOHATIOETHCS 3aJI€KHO BiJl BUMOT Yacy.
[Ipu 1boMy AOTpUMaHHS CTAOUTBHOCTI Ta AWMHAMI3MY, a TaKOXX TPAIUIINA MOpsT 13
BHECEHHSM PO3YMHMX HOBAIlIl Y IIMX MPOIIECcaX € HAA3BUUAHHO BAXKIIMBUM 3aBJIAHHIM
st KoxHO1 gepkaBu. Cnymno 3ayBaxye FHO.B. baynin, mo 3a po3BUTKY
KPUMIHAIBHOTO 3aKOHOJABCTBA 3aKOHOMIPHMM € BIAMOBJISTHCS BiJ TICBHHUX
nosioxkeHb. OKpiM TOro, Ha peOpMyBaHHS TaKOXK BIUIMBAIOTH 1 MDKHAPOIHI YMOBH, B
SIKUX 3HAXOAUThCs Aepxana [1, c. 828, 830].

Hapasi tpuBae mporiec po30ya0BU HAIIOi JEp>KaBH, M0 CYMPOBOKYETHCS B
TOMY 4YHCIl 1 HAaOMMKEHHSIM YKPAiHCHKOTO KPUMIHATBHOTO 3aKOHOJABCTBA JI0
€BPOIEHCHKOTO Ta IHTETPAIli€l0 CBITOBUX TPeHIB. PedopMmyBaHHS KPUMIiHAIBLHOTO
3aKOHOJJaBCTBA — BUMOTa 4Yacy. BpaxoBylouW 4YHCIEHHI, YacTO HECHCTEMHI Ta
Hey3roukeHi 3Mian 10 Kpuminansrnoro koaekcy (nani — KK) Ykpaiau, Po6oda rpyma
3 MUTaHb PO3BUTKY KpUMiHAIBHOTO NpaBa KoMicii 3 muTaHb mpaBoBoi pedopmMu mpu

[Ipe3unenToBi Ykpainu (nani — podoya rpyna) npeacrasuia npoekT HoBoro KK (mami
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— IIpoekT) cranom Ha 22.05.2023 p. [2]. [Ipe3eHTOBaHMIA LIMPOKOMY KOJIy HAYKOBIIIB
Ta MPaKTUKYIOUNX OpUCTiB [IpoekT mpoHM3aHU CydyaCHUMH HOBEJIAMHU Ta 1IESIMH,
SIKUX HE BJAJI0Cs CBOTO yacy 3akiactu 10 HuH1 ynHHOro KK Ykpainu. 3HauHo10 Miporo
pedopMyBaHHIO miaaaBcs 1 po3aii 2.9 «O6cTaBuHY, IO BUKIIOYAIOTh MPOTUIIPABHICTh
nisiHHs» [IpoekTy, y TOMy 4ncil 3MiH 3a3HaIM U MOJIOKEHHS PO HEOOX1IHY 000pOHY,
AKa NepeMEHOBAHA B «IIPABOMIPHHI 3aXHCT.

CraH onpanoBaHHA 00pPaHOI NMPO0JEeMATHKH, AHAJI3 OCTAHHIX MyOJaikanii
Ta JAOCHIIXKeHb. Y CydacHIM BITUYM3HSHIA HAyKOBIH JITEpaTypi KOJO JIKeped,
NPUCBIYEHUX HEOOXiHIM O0OpOHI Ta I1HIIMM OOCTaBMHAM, IO BHUKIIOYAIOTh
KPUMIHAJIBHY MPOTUINIPABHICTD JISTHHSA, € JOCTaTHbO He3HAYHUM. HalO11b111 BAroMuMu
e nocmipkenns 1O. baymina [3; 4]. Oxpemi nuTaHHsA MigHIMAIUCS B poOOTax
I'.Aunpycsxk, JI. I'ycap, E. Kicuttoka, /1. Momenus, B. HaBpoubkoro, b. OpnoBcskoro
[5-9] Ta inmux. BogHouac aHasizy mojg0XKeHb PAaBOMIPHOTO 3aXUCTy B [IpoekTi yBaru
Oyso Hapasi npuaiieHo me mene [10; 11].

MeTo10 1aHOi CTATTi € BUSIBJICHHS TepeBar Ta HEAOJIKIB MOJIOKEHb CT. 2.9.2
«IIpaBomipuuii 3axuct» y npoekTi HoBoro KK Ykpainu, a Takox HaJaHHS TPOTIO3UITIH
II0OJI0 YCYHEHHS BUSIBIICHUX TIPOOJIEM.

Buxiag ocHoBHoro marepiaay. PoOoua rpymna npeicTaBuia MOBHY BEpCiO
npoekty HoBoro KK Ykpainu, ge mpaBo Ha 000pOHY, K BXKe 3a3Ha4anocs, B 3HAUHIN
Mipi 3a3Ha0 HoBamii. [lomoxenns ynnaoro Koaekcy ta npoekty HoBoro KK momo
MPaBOMIPHOTO 3aXUCTY (HEOOX1MHOT 000POHM) TI0/1aH1 B IaH1i TaOIUIII 1711 HAOYHOCTI.
Bonu moTpeOyioTh HACKPI3HOTO aHali3y Ta OOTOBOPEHHS SIK HAyKOBLSAMH, TaK 1

MIPAKTUKYIOUUMU FOPUCTAMHU.

osnoxenns ynnHoro KK Ykpainun

Ionoxkenns npoexkty HoBOro KK

1

2

Crarts 36. HeoOxigHa o6opoHa

Cratts 2.9.2. [IpaBoMipHU# 3aXUCT

1. HeoOximHorO 0OOOpPOHOIO BU3HAKOTHCA [Iii,
BYHMHEHI 3 METOIO 3aXUCTY OXOPOHIOBAHUX 3aKOHOM
MpaB Ta iHTEpeciB 0COOW, siKa 3aXHINAETHCSA, abo
iHIOi ocoOM, a TaKOX CYCHUIBHHUX iHTEpECiB Ta
iHTEepeciB Jep)kaBU BiJl CYCIUIBHO HEOE3MEYHOro
MOCSTaHHS MIJISIXOM 3aIlOIisTHHSA TOMY, XTO ITOCSITaE,
JaHii

IIKOAY, HeoOXimHOI 1 JOCTAaTHROI B

1. KoxxHa ocoba Mae mpaBo Ha MPABOMIPHHIA 3aXHCT
LUUISIXOM CHPUYMHEHHS LIKOAW 0c00i, SIKa BUMHSE
IPOTUIIPAaBHE MOCSITaHHS, HE3aJISKHO BiJ
MOKJIUBOCTI YHHKHYTH TPOTHIIPABHOTO MOCSTAHHS
abo 3BepHyTHCS 3a JONOMOIOI0 0 IHIIMX OcCi0,
OpraHy Jep>KaBHOI BJaId YM OpraHy MICLIEBOrO

CaMOBpsAAYyBaHHS.
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OOCTaHOBIII Ui HETaHOrO BIJIBEPHCHHS YU
MPUITMHEHHS IMOCSITaHHS, SIKIIO MTPH I[bOMY He 0YyJ10
JIOTTYIIEHO
000pOHU.

MEPEBUIICHHS] M@K  HEOOXiJTHOT
2. KoxxHa ocoba Mae npaBo Ha HEOOXiJHY 00OpPOHY
HE3aJIKHO BiJl MOXKIIMBOCTI YHUKHYTH CYCIIUIBHO
HeOe3MevyHoro TMocsraHHsg a0o0 3BepHyTHCS 3a

JIOTIOMOT'OO0 JIO 1HIIKX OCi0 YM OpraHiB BIaIu.

2. [lizcTaBoo CIpUYMHEHHS IIKOIU € MPOTHIIPaBHE
nocsiraHHs a00 HeraiHa 3arpo3a Moro BYMHEHHS.
3. He € ocobu

CIIPOBOKOBAHOI'0 HEIO ITPOTUIIPABHOIO IIOCATAHHS.

MPaBOMIPHUM  3aXHUCT Bix
4. ITpaBOMIpHHUM € 3aXHCT, SKIIO IIKOJa CIIPHYUHEHA!
1) ToMy, XTO 3/1iHCHIOE TPOTUIIPABHE MOCSATAHHS,

2) iz "ac Takoro mocsraHHs ado npu Horo HeranHii
3arposi,
3) 3

IIPOTUIIPABHOI'O MMOCATaHHA, Ta

METOI TpPHUNUHEHHS abo BiBEpHEHHS

4) B Mexax, 10 BimoBizae HEOE3MEYHOCTI TaKoro
MOCSITaHHS T4 0OCTaHOBIII 3aXHCTY.

1

2

3. TlepeBuilleHHSIM MEXK HEOOXiAHOT 000pOHH

BHU3HAECTHECA  YMUCHEC SaHO)IiHHHSI

rmocsrae, TSHKKOI IIKOAM, SIKa SIBHO HE BIiIIIOBizac

TOMY, XTO

Hebe3nevHocTi  mocsranHs — abo  00cTaHOBIT
3axucty. [lepeBuilieHHS MeX HEOOX1IHOT 000pOHH
TATHE KPUMIHAIBHY BiJIOBIIANBHICTh JIUIIE Y
BHIIQJIKaX, CIEIiAIbHO TependavyeHnX y CTaTTsX

118 Ta 124 nporo Komekcy.

5. Ocoba, sika TepeBHIIMIA MEXI MPaBOMIpPHOTO
3aXMCTy, TOOTO 3 MPSIMHM YMHCJIOM CIPHYHMHHUIIA
TOMY, XTO 3[IHCHIOBaB IPOTHIIPABHE MOCATaHHS,
CMepTh a00 TSHKKY IIKOAY 3I0pOB’I0, IO SIBHO HE
HeOe3MeYHOCTI abo

BIZIIOBIAE MoCATaHHS

OOCTaHOBIII  3aXUCTy, MIAIAra€  KpUMIHAIbHIN

BIJIMTOBIJAIPHOCTI JIMIIIE y BHITAJKaX, IepeadadeHnx
crattsamu 4.1.5 14.2.6 mporo Kogekcy.

4. Ocoba  =He
BiITOBITAIBHOCTI, SKIO Yepe3 CHIIBHE IYIICBHE
XBHUITIOBAHHS, BUKITUKAHE CYCITUIBHO HEOEe3MeuHIM

mirsrae KpUMiHATBHIN

OLIIHUTH
LIKOIU

IMOCSATAHHIM,
BIIIIOBIIHICTH

BOHa HC Morjia

3aMOJISTHOT HEIO

HeOe3MevHOCTI TOCSATaHHS Yl 0OCTAaHOBIII 3aXHCTY.

NONOJHCEHHS 8I0CYMHE

5. He € mepeBumieHHAM MeX HE0OXiHOT 000POHH i
HE Ma€ HACNIJKOM KPUMIHAIBHY BIAIIOBITaIBHICTD
3acTocyBaHHS 30poi ab0 Oyap-SKHX 1HIINX 3aC00iB
9H TpeIMeTiB U 3aXUCTY Bi Hamamxy o30poeHOi
ocobn abo Hamamy Tpym:u ocib, a TakKoX I
BiZIBEPHEHHS TPOTHIIPABHOTO  HACHIBHUIIEKOI'O
BTOPTHEHHS y JKUTIIO YU IHIIE TNPUMIIICHHS,
HE3aJIeKHO B TSHKKOCTI IIKOIH, SKY 3aMOIiSHO
TOMY, XTO MOCSITAE.

6. He € mepeBUIIEHHSAM MEX IIPaBOMIPHOTO 3aXHUCTY
CIPUYUHEHHS OyAb-AKOi IIKOAM 0c00i, sSKa BUHHSIE
HPOTHIIPABHE MOCSTaHHS, y BUMAIKAX, SKIIO 0coda:

1) s3miiicHIOBaNa Bil TPOTHIIPABHOTO
oco0wu, 3acTtocyBaia  30poro,
HeOe3meuHuil mpeaMer (MyHKT 22 9acTUHH 2 CTaTTi

3aXHUCT
HOCATaHHS AKa
1.4.1 uporo Konekcy) un iHIIMI IpeaAMET, SKHA Ma€e
BIIACTHBOCTI 30poi a00 HEOE3MEeUHOT 0 MpeIMETa,

2) 3piiicHIOBaJIa 3aXUCT BiJ HaMaay JBOX YW OiibIie
ocio,

3) nmpunuHsIIA IPOTUIIPABHE BTOPTHEHHS Y KHUTIIO YU
1HIIIE BOJIOAIHHSA 200

4) 3nificHIOBama 3aXHUCT BiJl 3TBAJITYBaHHSI.

Orxe, mepiie, MO BIagae B OKO — II¢ 3MiHA Ha3BU JaHOi OOCTaBUHH, IO
BUKJIFOYA€ (KpPUMIHAJIBHY) TPOTUIIPABHICTh TISSHHS. SIKIIO HUHI MU TOBOPHUMO TIPO
HEO0OX1IHY OOOpPOHY, TO aBTOPU MPOEKTY MPOMOHYIOTh HA3UBATH 1€ «IIPABOMIPHUMA

3axuct». [loctae muTaHHs: yu JOIIbHA Taka HoBauisg? Yu BapTo Oyso 3aiMIIaTH
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TpaauuiiHy Ha3By? Ha Hamy AyMKy, Takuil minxif € aOCOJIIOTHO BUIIPaBIAHUM.
Panime HamMu BXe AOCILIKYBAJIOCS MUTAHHS 3aCTOCYBaHHS TEPMIHOJIOTII B LILOMY
acmekti! Ta Gyno HaBeIEeHO HU3KY IO0Ka3iB B JOLIIBHOCTI TaKMX 3MiH. 30KpeMa, B
YacTHH1 HEOOXIHOCT1 3aMIHM TPUKMETHHUKIB «HEOOXITHUI» HA «IIPABOMIPHMIN) CITiJ
BpPaxoBYyBaTH, IIO:

- TEPMIH «HEOOXiHA O0OpOHA» MIMCHO ICTOPUYHO € XapaKTEPHOIO IS
KPUMIHAJIBHOTO TMpaBa YKpaiHu. buiell TOro, Ie 3arajoM XapaKTepHO IS
KPUMIHAJBHUX 3aKOHIB, 110 mnpuiimanucs g0 XXI cT., 0cobauBO M BIJIMBOM
Pociiicpkoi imnepii, a motim 1 CPCP. 3araisom BapTo rOBOPHUTH, III0 MU KOPUCTYEMOCS
kanpkoto. Hampukinm XX-mou. XXI cr. % mnoyanu OUIbIIE TOBOPUTH HE TMPO
«HEOOXITHY», a TIPO «IIPaBOMIpHY» 000poHYy (3axucT). [Ipumipom, y KpuMIHAIIBHUX
3akoHax benbrii, ['Baremanu, Itanii, Kyou, Monxnosu, ®paniiii Ta iH.;

- BIZITIOBITHO /IO TIYMA4HOTO CJIOBHHKA YKPAiHCHKOT MOBU «HEOOXiTHUI»
o3Hayae: «l) 0e3 SKOro HEMOXJIUBO OOIMTHCS; KOHYe MOTpiOHMU; 2) Te, IO
000B’sI3KOBO MOTPiOHE /JIs 3a0e3NeUeHHs HOPMaJIbHUX YMOB JKHUTTSI, TIpalli 1 T. iH.; 3)
3aKOHOMIPHUM, HEBUITAIKOBUH, T€, 1[0 BUTLJIUBAE 3 caMO1 IpUpo U peueii» [12, c. 769].
HaroMmicTh «ripaBOMipHUNY — 1€ TOU, «IKUN CIUPAETHCS Ha 3aKOHU PO3BUTKY MPHUPOIH
1 CyCcHiIbCTBa, HA MPaBO;, BUIIpaBIaHWM, HE BUmaakoBuii» [12, c. 1101]. Tepmin
«necessary» y CIOBHHKY aHTJIIMCHKOI MOBH Ma€ e OUIbIl BY3bKE 3HAYCHHS —
«HEOOXITHUH, 00 Yorock nocsATHYyTH». Ha mpotuBary «legitimate» — 11e «3aKOHHHUIA;
MPaBUWIBHUI, PO3YMHHUIT; TAKUH, 110 MOKE BBOKATUCS BUMIPABIAHUM, OOTPYHTOBAHUM,
nomyctumum» [13];

- Ha3uBaw4X OOOPOHY HEOOXITHOIO, TMiJ Yac PO3KPHUTTS 3MICTy I[bOTO
MTOHSATTS MU BCE OJHO BKa3yeMO Ha i 000B’3KOBY IPaBOMIpHIcTh [3, ¢. 219; 4, c. 132-
133; 7, c. 503-510; 8, c. 350-354];

- Konctutytiss YkpaiHu TakoX TapaHTye 3aXWCT BiJl MPOTHUIPABHUX

MOCSATaHb, a MPOTUIIPABHOMY MOCSITAHHIO TPOTUCTOITh CaMe «IPaBOMIPHUI» 3aXUCT, a

! JleranpHime auB. Te3W AOMOBizmeit «Tepminomoriuna mpobieMatnka HeoOXimHOI 0O0opoHm» Ta «TepmiHOMOTIUHUI
TCKYpC: «Heo0XiTHa 000pOHa» Un «IpaBoMipHuUit 3axucty [10; 11].
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HE «HEOOXimHWI». bo i «IpOTUIIPaBHOCTI» AHTAroOHI3MOM Ta AHTOHIMOM €
«MPABOMIPHICTb», @ HE «HEOOXIAHICTH». BLABII TOro, HE CKIAAHO 3MOJEIIOBATH
CUTYyallilo, KOJIU U Cy0’€KTy KPUMIHAJIBHOTO MPABOMOPYIIEHHS HEOOXITHO, TOOTO
000B’SI3KOBO MOTPIOHO, HAHECTH IHIIINA 0CO01 MEBHI YHIKOJKEHHS 1100 YHUKHYTH
MEBHUX HEraTUBHUX HACTIAKIB JIJIs ceOe, MPUMIpOM, YHUKHYTH 3aTpuMaHHs. Ta 1e He
€ HeOoOX1THOI0 000pOoHOIO (MpaBoMipHUM 3axucToMm) [10, c. 60-61].

BimHOCHO * NMUTaHHS YM € Taka 00CTaBMHA IO CBOI CyTi € 0OOPOHOI UM
3aXHUCTOM MAEMO HACTYITHI JOBOJIU:

- B OcHOBHOMY 3aKOHi HamIOl JepXaBH IPO 3aXUCT TOBOPUTHCS B
KOHTEKCTI 4. 2 cT. 27, c1. 46 Ta ct. 55 KoHcturynii Ykpainu, T0O0TO TaMm Jie HaeThCs
PO 3aXUCT CBOTO JKUTTS 1 3J0pOB’sl, KUTTSA 1 3I0pPOB’S IHIIUX JIIOJACH Bia
NPOTUIIPABHUX TOCSATaHb, IPO COIIAJbHUA Ta CyJOBHHA 3axucT. To0TO s
KOHCTUTYIIHOTO MpaBa OUIBII XapaKTepPHUM € TEPMIH «3aXHUCT» B KOHTEKCTI
rapaHTyBaHHA Ta 3a0€3MEeYeHHS KOHCTUTYLIWHUX MpPaB 1 OCHOBOMOJOXHHUX CBOOO
JIOJIUHK 1 TpoMmajasHuHa. HatoMicTh mpo 00OpoHY HIeThCs B KOHTEKCTI OOOPOHH
nepxxaBu (mpumipoM, ct. 17 Konctutynii YkpaiHu, a TakoX y BHIIaJIKaxX 3rajjoK
MinicTtpa o6oponu abo Panu HamionanbHO1 6e3meku 1 oboponn Ykpainm) [11, c. 93];

- X04a «3aXUCT» Ta «0OOPOHA» — CHHOHIMH, aJie BOHH HE € a0COMIOTHUMHU
(ToTOXKHUMHM). BUTBII MPaBHIIBHO TOBOPHUTH, IO 1€ HEMOBHI CEMaHTHUKO-CTHIIICTHYHI
CHHOHIMH, SIK1 BIAPI3HSIOTHCS SK CEMAHTHYHHMH BIITIHKAMH, TaK 1 CTHIIICTUYHUM
3abapeienHsM [14, c. 300]. Tak, 3riAHO 13 TIyMauYHUM CIIOBHUKOM yKpaiHCHhKOi MOBH,
3axucT — «1. Ile mist 32 3HAUEHHSIM 3aXUINATH, 3aXUCTUTH 1 3aXUIIATUCS, 3aXUCTUTHCS.
2. 3acTynmHHIITBO, OXOpOHA, MiATpUMKa. bpatu mig 3axuct. 3. Micue, mpuTynok, e
MOXHA 3aXUCTUTUCH, 3aXOBATUCh BiJl KOro-, 4oro-HeOyib; yKputts. 4. CTOpOHa, sika
3axuIae OOBMHYBAYEHOTO IMiJl 4ac cymy; obopoHa» Ta iH. [12, c. 432]. HaromicTh
«obopona» — 1me: «l. Jlix 3a 3Ha4. 00OpoHATH 1 0OOpOHSTHCS. 2. 3aCTYITHHUIITBO,
miaTpuMKa; 3aXucT. 3. CyKyImHICTh 3ac001B, HEOOXITHUX I O€3MEKH, 3aXUCTY KpaiHu.
4. (Biiicbk.) CucTteMa BOTHEBHX TOYOK, YKPIMJIEHb 1 T. 1H., HA SKIM PO3MIIIYIOTHCS

BifiCbKa, TOTYIOUYMCHh BIIOWTH HamajJ MPOTHBHUKA. 3aiimMatu oO0opoHy. 5. (1op.)
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Cropona, ska 0OCTOIO€ 1HTEpecH OOBMHYBaueHOTo mif yac cyny» [12, c. 813].
OO0opoHATHCS K O3HAYAE HACAMIIEPE]] 3aXUIIATUCS, OOPOHUTHCS BIJ 3aMaxy, Hamamy,
yaapy, BiiOUBATHUCS, a TAKOXK BIIOMBATH HACTYII, aTaKu IPOTUBHUKA 1]l YaC BOEHHUX
nint [12, c. 813]. BogHouac «3axumiaTucs» 03Ha4yae 000pOHSATH, 0OOPOHITH cebe Bia
Hamanay, 3amaxy, yaapy, BOpPOXXKHX, HeOe3leuHuX Mid, a TakoXX OOCTOIOBATH CBOI
MOTJISIM, TIpaBa, 1HTEpecH, yecTh Ta 1H. Cepes 3HAUCHBb K€ «3aXUIIaTH» € TaKOXK 1
NWIBHO CTEXXUTHU 32 HEJTOTOPKAHHICTIO YOro-HeOy b 1 6arato poouTH it uporo [12,
c. 433], 110 He € XapaKTepHUM i1 0OOPOHH, TaK CaMoO SIK 1 JIsS [, K1 TO3HAYAIOThCS
SIK «OOOPOHSITH» YU «OOOpPOHATHCA». TOOTO, MAaEMO MiATBEP/KCHHS, IO SKIIO
MOHSATTSI «00OPOHA» OXOILIIOE, HacaMIlepel, 3aXUCT KOHKPETHOI JTIOJAUHHN YH JIFOeH
BiJl (pI3MYHUX BIUIMBIB Ta 3arpo3, TO «3aXHCT» € OUIbII MIUPOKUM TOHATTAX, SIKE
OXOIUTIOE HE JIMIIE 3aXUCT JIIOJMHU YU THIIUX JII0JIeH BiA (PI3UYHHUX TOCSATaHb, a U
3aXUCT YeCTi, TIIHOCTI OCOOHM, a TaKOXX 3aXUCT MailHa 0COoOM Bl MPOTHUIPABHUX
nocsiranb [11, c. 94].

HactynHoro HoOBami€ro € 1iHaKkmie BHUKJIAJeHHS BU3HaueHHs. [lepine, 110
CIIPUHMAETHCS IO3UTUBHO, TO 1€ KOPOTKi, TpocTi pedeHHs. Y yuHHIN 4. 1 cT. 36 KK
VYkpainu BU3Hau€HHS € J0cTaTHBO apxaivHuM. [1lo6 ioro moBHOIO MIpOIO 3pO3yMITH
ciig abo MaTH CIemialibHI 3HAHHS, a00 MPOYMTATH HE OJHMH pa3. Ta, sIK BUTAETHCA, B
Iii 9aCTHHI MOJOKEHHS MalTh OyTH SIKpa3 MaKCHMAJIBHO IPOCTO BUKJIAJICHI, 1100
OyIb-IKUH MepeCciYHUi IPOMAJISTHIH Y KpaiHU MIT iX 3p03yMITH. AJXKe IMOJ0KEHHS 1€l
CTaTTi € MO CYTI MPOJOBXKEHHSAM, JCTANI3aII€I0 KOHCTUTYIIIHOTO TpaBa Ha 3aXUCT
CBOTO KUTTS 1 3JI0POB’Sl Ta 3aXUCT XUTTSA 1 3A0POB’S IHIIMX Jroae (4. 2 ct. 27
Koncrutymii Ykpainn).

Boanouac aemnio HeTOYHNUM 1 TOTPeOyIOYUM KOPEKIIii € TOJIOXKEeHHS yacTuH 1, 5
Ta 6 3 MonoXeHHsMU YacThH 2 Ta 4 cT. 2.9.2 IlpoexTy B 4YacTWHI BKa3iBKM Ha
nocsradds. Tak, y 4. 1 iaeThes mpo ocoba Mae mpaBo Ha MPABOMIPHHM 3aXUCT MIITXOM
CIPUYMHEHHS IIKOJAU 0C001, SIKa BUUHSE NPOMUNPABHE NOCASAHHSA, HE3aIEKHO Bill
MO>KJIMBOCTI YHUKHYTH MTPOTHUIIPABHOTO TTOCSTaHHS a00 3BEPHYTHUCS 32 JOTIOMOT OO 710

IHIIUX OC10, OpraHy Jep>KaBHOI BJIaJIM YM OpraHy MICIIEBOTO caMOBpsiayBaHHs. Tak
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camMo 1 B 4.4. 5 1 6 MoBa Jiuil npo nocsranHs. HaromicTe B 4. 2 BKa3yeThbCs, 11O
MIJCTaBOIO0 CIIPUYMHEHHS IIKOJU € npomunpagHe nocseanus ab0 HelauHa 3a2po3a
tioco suuHeHnHs. Tak camo 1 B 1. 2 4. 4 WAEThCA SIK PO MOCSATaHHs, TaK 1 PO 3arpo3y
Horo 3amopisiHHA. TakuM YMHOM, MiJCTaBa BHUKJIaJeHA OUIBII IIUPOKO, IO MH
a0COJIFOTHO MIATPUMYEMO, ajie BBAXKAEMO 3a HEOOX1JIHE BHECTH BIIMOBIJIHI 3MIHHU 1 B
y.4. 1, 51 6 miei crarri [Ipoekry.

OkpiM TOro, JOCTaTHRO JOBIO OOTOBOpIOBajacsi Cepea  HAyKOBIIiB
(HE)IOLUIBHICTh 3aMiHU TIOHSATTA «0CO00a» Ha TMOHATTA «IIOJIMHA» B KPUMIHATBHOMY
3aKOHOaBCTB1. He moBepTarouuck 3arajaom g0 JUCKYCIii, XOUEMO JIUII 3BEPHYTH yBary,
10 €IMHOTO MiIX0Ay poOOYl TPyIIi MOKH 1110, HA KaJjlb, TaK 1 HE BAAJIOCS JOCATHYTH: Y
cT. 2.9.2 TlpoexTy, K 1 B OUIBIIOCTI cTaTei 3arajibHOT YaCTUHU HAETHCS MPO 0co0Yy.
Hatomicte y OcobnuBiit yactuni [IpoexTy Bce yacTiie MaeMo BKa3iBKY Ha JIIOJIUHY.
[Tpumipom, y Tux xe crarrsax 4.1.5 (oco0a, sika cipyuMHUAIIA CMEPTh 1HIIH JIOIUHI. .. )
14.2.6 (ocoba, sika CIPUYMHIIIA TSHKKY KOy 370pOB 0 1HIIOT JIFOAWHMU. ..) [IpoekTy,
10 axux Bigcuiae cT. 2.9.2 [IpoekTy y BUMagkax NEPEeBUIICHHS MEX IMPaBOMIPHOTO
3axucTy [2]. 3BakalouM Ha apryMEHTU CTOPIH AUCKYpPCY, BHJIAETHCSA, IO OLIBII
NIPABIJILHO BCE 3K TOBOPUTH PO <JTIOJIUHY» SIK Y KOHTEKCT1 0COOH, sIKa 3aXHIIAETHCA,
TaK 1 B KOHTEKCTI HAIaaar04yoro.

Bnanoro BO6awaemo BKaziBKy y 4. 3 cT. 2.9.2 IIpoekTy, 110 HE € MpaBOMIPpHUM
3aXUCT OCOOM BiJl CIPOBOKOBAHOTO HEIO MPOTUIIPABHOTO TMOCSTaHHS. Xoua JaHe
MOJIOKEHHS OYyJIO 3arajbHONPUUHATHM, alie 10 bOTO HE MaJIo MPSIMOTO MPAaBOBOTO
MPUMKCY ¥ ICHYBaJIO JIUII B MEXKax MPaBOBOi JNOKTpUHHU. Tak, y JiTepaTypl mpsMo
BKa3y€EThCH, IO HE JOMYCKAEThCA HEOOX1THAa 000pOHa Yy BUMAJKY ii mpoBoKarii 8, c.
353, 15, c. 112]; «He mopoaKye TaKOTO TIpaBa 1 MPOBOKAIIiS CYCITITBHO HEOE3MEeUHOTO
MOCSATAHHS. ..» 1 IPOMOHYETHCS 1€ PO3TISAIATH K peasizallilo eAUHOTO KPUMIHAIBHO
MPOTUIIPABHOTO HaMipy 10 BYMHEHHIO TEBHOTO YMHCHOTO KPHUMIHAJIBHOTO
npaBonopymeHas [4, ¢. 133]. 3HalmoB 1ed miaxin MATBEPKCHHS 1 B MPaKTHIN
BepxoBuoro Cyny: y moctanoBi Bim 25.10.2022 y cnpasi Ne 676/2606/18 Cyn

3a3Ha4uB, 110 «OC063, JgKa 3aBJajia IMKOIH 3I[OpOB,IO, HC MOXC IIOCHJIAaTHUCA Ha CTaH
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HE0O0X11HOT 000POHHU, SIKIIIO HACKJIBLCTBO OYJIO CIIPOBOKOBAHO HEIO camMol0, TOOTO OyiI0
nepeadadyyBaHUM HacIIAKOM ii moBeAiHKN» [16]. HopMaTuBHE X 3aKpIMJIEHHS 1[bOTO
MiAX0Ay, SK BHUIAETHCSA, B MOAANBIIOMY JIHII CHPHATHME MPaBUIBHIA CyIOBIN
MPAKTHUIIL.

3BepTae yBary miaxij po0o4oi rpyn# o0 HEBKJIIOYEHHS MOJI0KEeHb YHHHOT Y.
4 cr. 36 KK VYkpainu no cr. 2.9.2 Ilpoekry. BuHukae muTaHHS: YU AIIMCHO 1€
00rpyHTOBaHO? AHalli3 CYJ0BOI MPAKTUKU CBITYUTH MPO TE, IO JaHE MOJOXKCeHHS de-
facto € MepTBMM: 3aXHCHHUKH JOCTaTHBO YaCTO CTaBJISATh MHUTAHHS IPO HOro
3aCTOCYBaHHS, aje JOKa3iB MPO HAasABHICTh caMe CTaHy CHJIBHOTO JYIIEBHOTO
XBUJTFOBAHHS I1iJ] Yyac HeoOXxigHOi oOOpOHM 3a3BHYaii Hemae. CIWHUN Jep)KaBHUN
PEECTp CYIOBHUX pIillIEHb BKpail pIIKO MICTUTh CYAOBI1 pillleHHA, J€ © BOHO
3aCTOCOBYBaIOCA (MIPUMIPOM, yXBaja KOJIETii Cy1B 3 pO3IJIsiAy CIIpaB Ta MaTepiaiiB
KPUMIHAJIBHOTO CYJ0YMHCTBA AmensiiiiHoro cyay Cymcekoi obsacti Big 20.10.2016
p. Ne 591/9618/13-x [17]). IIpu bOMy BHIAETHCS, 110 YACOM BapTO TOBOPUTH HE TIPO
CUJIbHE JyIIeBHE XBUJIIOBAHHS ITiJ1 Yac HEOOX1THOT 00OPOHH, SK HAIOJIATAE B OKPEMI
nymili cyaas Bepxosuoro Cyay Bin 22.12.2022 p. y cipasi Ne 676/1214/21 [18], a mpo
CBOEYACHICTb OOOPOHU Ta MOXKJIUBICTH YCBIJOMIIFOBAaTH OOCTaHOBKY 3axWCTy. I.
AHJIPYCSK TaKOX HAroJIONIye, 1mo «000poHa BiJl CYCHIbHO HE0E3MEeYHOr0 MOCATAaHHS
NPaKTUYHO 3aBXIW 3IIHCHIOETRCA OCO0OK0 y CTaHI CHJIBHOTO JIYIIEBHOTO
XBUJIIOBAHHS, SIKC BUKJIMKAHE MPOTUIIPABHOIO IMOBEIIHKOIO HamajgHuka» [5, c. 77].
Tomy, Ha Hally AYMKY, TaKWid MiIXi7 € a0COIIOTHO BUMIPABIAHUM.

3HaYHMX HOBAIllM 3a3HAJU ITOJIOKCHHS PO CHElialbHl BHIM ITPAaBOMIPHOTO
3aXUCTY, K1 epesniueHi y 4. 6 ct. 2.9.2 IIpoekry.

Hacammiepen 3a3HaB pO3MIUpPEHHS TMEpeTiK MpeaMeTiB, fAKi y pas3i ix
3aCTOCYBaHHS TIPH HAMAJi, JO3BOJISIIOTh «3HATH» OOMEKEHHS 010 MEX 3aIO0IisTHOT
mkoan. Tak, sikmo y 4. ¢r. 36 KK Ykpainu roBopuThcs Iumn mpo Hamajg 030poeHoi
ocobu, To B IIpoekTi — mpo «30poro, Hebe3neunnii nmpeaMeT (MyHKT 22 4acTUHU 2
cratti 1.4.1 uporo Kozaekcy) uu iHImMI NpeaMeT, sIKHl Mae BIaCTUBOCTI 30poi abo

HeOe3neyHoro npeaMetra» [2]. Uu Bapto Oyno ne pobutu? SKino 3BepHYTHUCS 10
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myOJiKalii 3 bOr0 MUTAHHS, TO MOOAYUMO, IO B OUIBIIOCTI BUIMAJKIB 030POEHICTD
0COOM TpPAKTYEThCS Y T.3B. «BY3bKOMY» 3HAUYCHHI, OXOIUIIOIOYM BUKOPHCTAHHS
BOTHEMAJbHO1, X0JI0IHOT Ui BUOYXO0BOi 30poi [4, c. 144; 15, c. 113, 864]. V Toii ke yac
HI 3aKoHojaBelb, Hi [Inmenym BepxoHoro Cyny VYkpainu, Hi BepxoBuuii Cyn 1e
NUTaHHA He KOHKpeTm3yBanu. CyaoBa X TNpaKkTHKa HE € OAHOpigHO. [Ipumipom,
Kopoctencbkuii micbkpaiioHHUN cya KUTOMHpPCHKOI 00J1aCTi, TPAKTYBaB TMOHSTTS
«30posi» y BY3bKOMY 3HAuU€HHI, TOOTO SIK MPHUCTPOi, MPUIAAM Ta IHIII MPEIMETH,
KOHCTPYKTHBHO TMPHU3HAYEHI 1 TEXHIYHO MPUJATHI JJIs ypa)K€HHS >KMBOI1 a00 1HIIOI
i, BignoBigHo ocoba, ocHAIlEHA COKMPOIO Ta KYXOHHUM HOXKeM, He Oyyia BU3HaHA
cynoM 030poeHoro. Sk pe3ynbrar, 0co0y, 10 OOOpoHsAJacs BiJ HamaJaHHKa,
030pOEHOTO COKHPOIO Ta HOXEM, OyJ0 BHU3HAHO BHHHOIO Y BUMHEHHI 3JIOYHHY,
nependayenoro ct. 118 KK Vkpainu, 1 npusHadeno 2 poku nozodasieHHs Boui [19].
HatomicTs y BumpaBayBaibHOMY BHPOIIi 3aBOJICKKOTO PAHOHHOTO Cy1y M. 3amopixoKs
no crpaBi Ne 332/4417/15-k BigMidaeThcs, M0 «IIiJ HAMaaoM 030pOoeHOT 0coOu cya
BBA)KAE 3aCTOCYBaHHS OJHIEI0O OCOOOI0 YM CTBOPEHHS HEH peabHOI 3arpo3u
3aCTOCYBaHHS BOTHEMAJIbHOI, XOJOJHOI YW 1HIIOI 30poi abo mpenMeTiB, 3AaTHUX
3aMoIsITH MIKOAY >KUTTIO YU 3JI0POB 0 JIFOJIMHU, JJIS JOCSITHEHHS 3JI0YMHHOT METH »
[20].

VY cBoto uepry aBTopu [IpoekTy 4iTKO 3a3HAYAIOTh, 110 0OCO0A-HAMIATHUK Ma€ abo
a) 30polo, JerajbHe BU3HAYEHHS SAKOi MPONOHyeThea y 1. 14 u. 2 ct. 1.4.1 TIpoekTy?,
a00 0) HeOe3nmeyHuil mpeaMeT, BU3HAYCHHS SKOTO MICTHUThCSA y 1. 32 4. 2 cr. 1.4.1
[Ipoekry®, abo B) iHmMiT IpeaAMET, KUl Mae BIACTUBOCTI 30poi a6o HebGe3neuHoro

npeamera. J[o oCTaHHBOTO, SIK BUIAETHCS, MOKHA BITHOCUTH BCE Ti %K KyXOHHI HOXI,

2 36pos — npeamer (3acib, mpucTpiii), sxuil: a) npugaTHuii a6o Moxke OyTM HPUCTOCOBaHMIl 6€3 BUKOPUCTAHHS
CHeNiaJbHOTO OONATHAHHS ISl COPUIWHEHHS CMEPTI JIFOMHM, IIKOAM i1 3/TOPOB’F0, TIOEMHAHOTO a00 HE TOETHAHOTO 31
3HHIICHHSAM Y{ TOMKOKEHHAM MaTepialbHOro 00’e€kTa, 0) Mae cremiadbHHN TpPAaBOBHH PEXUM — BIUTYYCHHH 3
OUBUTBHOTO 00iry abo € mpeaMeToM MO3BIIFHOI CHCTEMH Ta B) HAJIGKHUTH O OMHOT'O 3 TaKMX BUJIB: BOTHEMAJbHA
MEpEeHOCHAa CTBOJNIbHA 30pOos, 37aTHA BUCTPUINTH KYIIO, CHAps, CTPUTy aiamerpoMm Oimbmie 4,5 MM i3 MMOYaTKOBOIO
mBuakictio 100 yu Oinmpire M/cek; apTuiepiiicbka 30pos, pakeTHa 30post; X0IoxHa 30post, MeTaabHa 30pos [2].

% HeGesmeununii TpeaMeT — TOKCHYHA, BUOYXOBA, OKUCIIOBAIbHA, TOPKOYA PEYOBMHA YHM PEUOBMHA OiOJOTIYHOTO
TIOXO/DKEHHs, Oionoriyamii areHT (OioXiMiuHMHA, MiKpoOioJOTidHMH, O10TEXHONOTIYHWI Hpemnapar, MaTOreHHUN JUIs
JIIO/IEH 9M TBapWH MIKpOOpPTraHi3M, O30HOPYHHIBHAa PEUOBHMHA TOILIO), SIKi 00 CYKYITHICTh SIKUX CTaHOBISITH peajbHY
HeOe3MeKy TS JKUTTS 1 3/10pOB’ s JIIO/IEH, TOBKIJIIS, MaTepialbHUX UM KYJIBTYPHUX IHHOCTEH, a00 PHUCTPiH, 110 MiCTUTh
TaKy pe4OBHHY, areHT 4H Ipenapar [2].
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COKHUpPH, pO30UTI IJIAMIKHU (T.3B. «PO30YKHU») TOLIO. Takui MiAXia, HA HAIIY JYMKY, €
OUTBII HIK BUIIPABIAHUM 1 3aCIyTOBYE Ha MOBHY HIATPUMKY, OCKUIBKM MOTEPHLIIA
0c001 HE BaXXJIMBO MOTPOXKYIOTh i MUCIMBCHKUM YM KyXOHHUM HOkeM. BoHu 000€
HECYTb peajbHy HeOe3MeKy A ii AKUTTS Ta 3J0pOB’Sl.

BogHouac BapTo BIAMITUTH 1 PO OKPEMI HEJOJIKH, SIKI MICTUTH M. 1 4. 6 CT.
2.9.2 TlpoekTty. 30kpema:

- 3raJlye€Tbcs JUIIE 3acTOCyBaHHsA 30poi Ta IHIIMX MpeaMETiB, TOOTO,
BUXOJASIYM 3 TJIYMA4HOTO CJOBHHMKA YKPAaiHCBKOT MOBH, 1X BHKOPHUCTaHHS,
3ampoOBaKEHHST Y BXKUTOK [12, c. 425]. Ane X MaemMo TOBOPUTHM HE JHUUIIE IMPO
3aCTOCYBaHHS, a ¥ MPO pealibHy 3arpo3y Takoro 3acTocyBaHHs. [Hakie ocoba, sika
3aXUINAETHCS, B HAIAJIHUKA, TTOBUHHA, TPUMIPOM, CTPUIATH B HHOT'O a00 BIAPATH
HOJKEM JIMIIIE MICJIsi TOPAHeHHS a00 KOJIM MOCTPLT HAIMaIHUKOM BKe OYyJIO 3/1HCHEHO;

- IpU BIJICUJIAHHI JIO0 TOHATTS HEOE3MEYHUX MPEIMETIB MAEMO OIHUCKY
1010 HOMEPY NYHKTY (He 22, a 32) u. 2 ct. 1.4.1 IIpoekry.

[Ile ongHe 3HayHEe HOBATOPCTBO — 1€ BIAXIA Bl «IIPOTHUIPABHOTO
HACUbHUYbKO20 BTOPTHEHHSI Y JKUTIO YW IHIIE #NpuMiujeHHs» Ta Tepexil A0
«IPOTUIIPABHOTO BTOPTHEHHS Yy JKHUTIIO YW IHIIE BOJIOMAIHHs». ToOTO, mo-mepiie,
MaeMO BIJIMOBY BiJl BKa3iBKM Ha HACWJIBHHMIIbKHI XapakTep BToprHeHHs. CKiamaHO
MEPEOIIHUTH TMO3UTUBHI HACTIAKKA TAKOro IMOBOPOTYy. HaykoBIsIMH Ta TpakTHKaMu
JTAaBHO KpUTUKYyBajocs Iie mosioxkeHHs. Tak, T.B. Cronsp Biamivae, 1mo is
3actocyBaHHsl mojoxkeHHd 4. 5 cr. 36 KK Vkpainu cnig mo6 mnocsranHs Oyio
HaIpaBJIeHe caMe Ha 0co0y, a He Ha MPUMIIIEHHS, TaK SIK «HACHUIBCTBO — II€ 3aBXKIH
MEeBHUI BIUTMB Ha JIOAUHY ((DI3UYHHI YU TICUXIYHUN ), @ HE HA IPeIMETH. .. JKUTIO0 un
1HIIIE MPUMIMICHHS B JAHOMY BHITQJIKy € MICIIEM, KyJH MOCATAIOUNN 3IIMCHIOE CBOE
BTOprueHHs» [21, c. 106]. .M. OpnoBcbkuii NpONoOHye KOHKPETU3YBATU MOHSITTS 1
PO3YMITH TiJi HUM «IPOTUIIPAaBHE NPOHUKHEHHS OCOOM JO0 JKHTIAa YW IHIIOTO
MPUMIIICHHS MIJITXOM MOJOJaHHS Mepentkoy; abo omopy Jrojei 3 METOI0 BUNHUTHU B
HbOMY 37104ub» [9, c. 572]. HeoqHO3HAYHICTh LILOTO MOJOXKEHHS MPU3BOJUTH 0

HEOJHOMAHITHOCT1 B CyAOBIM mpakTuill. Tak, SKIIO MpoaHaIi3yBaTH yXBaly KOJIETii
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CYIJIIB CYJOBO1 MaJlaTM y KPUMIHAIBbHUX cIpaBax JKUTOMUPCHKOTO amelsiiifHOro
cyny Bim 02.02.2023 p. y copaBi Ne279/4057/17 Ta okpemy JIyMKy CyIIi
XKuToMUpCHKOro amensiiitHoro cyay o ILii crnpasi, TO CTa€ 3pO3yMUIMM HAaCKUIbKU
4acoM € CKJIaJIHO BCTAHOBIIIOBATH HASBHICTh YW BIJCYTHICTh HACHUJIBHHUIIBKOTO
BTOprHEHHs [22; 23]. | Takl BUMAJKK HE € TOOJUHOKHUMH, 1O CBIJYUTH B CBOIO YEPry
PO BUCOKY BIPOTIJHICTH MOPYUIEHb, B TOMY YHCI1 ¥ PO WMOBIPHICTH OOMEXEHHS
npaBa JIOJIMHUA HA 3aXUCT, IO € MOPYIIEHHSIM KOHCTUTYILIHHOTO TIPUTIUCY.

Oxpemo BapTO BU3HATH MO3UTUBHUM KPOKOM 1 MPOIO3HUIIIF0 3aMIHUTH BKa31BKY
Ha MICIIEe KYJI1 MOJIMBE BTOPTHEHHS: 13 «KUTJIA YU IHIIOTO MPUMIIICHHS» Ha «KUTIO
gy iHme BosoAiHHS». s umHHOro KK VikpaiHu MOHATTS <« KUTIO», «IHIIE
NPUMILIIEHHS», K 1 «CXOBMINE», € HACKPI3HMMHM. IX TiaymMadeHHs HEOJHOPA30BO
CTaBaJi0 MPEJIMETOM HAyKOBUX JUCKYCIM Ta po3risay cyxiB. Ile B cBow uepry He
HaKpamui 1uiaX Uit peopMyBaHHS KPUMIHAJIBHOTO 3akoHy. HatowmicTh
TIYMayeHHSI TOHSTTS «BOJIOAIHHS», K 1 «IHIIOTO BOJOJIHHS», aBTOpH IIpoekTy
poskpuBaoTh y 1. 10 4. 2 cr. 1.4.1 IIpoexty* 3a Takoro migxoay MpaKTUYHAM
npaliBHUKaM CJiji Oyje JIMII BU3HAYUTHCS: BTOPTHEHHS BIAOYBANOCS Yy KUTIO UM
1HIIIE BOJIOJIIHHS ocoOu (0e3 3aiiBoi meranizaltii).

Bapro a6comroTHo nigTpumatu aBTopiB [IpoekTy B i71€1 po3MIUPUTH CIIeTiaTbH1
BUJIM MPABOMIPHOTO 3aXUCTY 1 MPSIMO 3aKpImUTH Y 11. 4 4. 6 cT. 2.9.2 IIpoekTy, mo He
€ TIEPEBUIICHHSIM MEX MPaBOMIPHOTO 3aXUCTy CHPUUYMHEHHS OYIb-SKOI IIKOIU
JIOWHI, fKa BYMHSAE TPOTUIPABHE IMOCATAHHS, Y BHUIAAKAX, SKIIO JIIOJMHA
3MIMCHIOBAJIA 3aXUCT BiJl 3IBaJITyBaHHA. BuIaeTbcs, 1O I1¢ NMUTAHHS € OJHUM 13
HaWCKIQAHIIIMX Ha TpakTulll. Tak, 3 ogHoro 60Ky, i OcHoBHMI 3akoH, 1 KK Ykpainu,
1 IpaBOBa JIOKTPUHA OJHOTOJIOCHO CTBEPDKYE MPO TPABO OCOOM 3aXWINATUCS BiJ
MOCSATaHHS Ha 11 cTaTeBY CBOOOIY a00 HEAOTOPKaHICTh [3, ¢. 266; 4, c. 132; 8, ¢. 353].

butemr Toro, TpamuIiiHUM € MiAXiA, 10 TPaBOMIPHUM OyJe i 3aCTOCYBaHHS OLIBII

* BoyostiHHs 0COOM — MiCIle, OTPUMATH JIOCTYI JI0 SIKOTO abo MepedyBaTH y AKOMY MOJKHA JIMIIIE 3 J03BONY BIACHHKA,
3aKOHHOTO BOJOAIBIS UM KOPUCTYyBa4ya ab0 yHOBHOBA)XXKEHOI 0COOM, Y TOMY UHCIHI: &) XKHUTIO — Oy/Ib-sIKe MPUMIIICHH,
MIpU3HAYeHE IS NOCTIHHOTO UM THMYaCOBOTO NMPOXKMBAHHS B HHOMY JIFOJIMHH, a TAKOX BCI CKJIA/I0BI YACTHHH TAKOT'O
npuMimeHHs, abo 0) iHIIe BOJNOAIHHSA — TPAHCIIOPTHHH 3aci0, 3eMenbHA IUITHKA, Tapak, OymiBis, TPUMILICHHS 4n
criopyaa Oy/b-sIKOTro IPHU3HAYEHHS, [0 repe0yBae y BIACHOCT] UM KOPUCTYBaHHI [2].
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cepito3HuX 3ac00iB UM OUIBINIOT MIKOAH, HIXK Ti, IO 00’ €KTUBHO OYJIU JOCTaTHIMU ISt
BIIOUTTA Hamajay, SIKIIO 0co0a, SKa 3aXWINAETHCS, HE MOXE MPABWIBHO OI[IHUTH
00CTaHOBKY 1 0OpaTu a/ieKBaTHI 3aco0M a00 3amOJIATH JIMII MIHIMAJIbHO JOCTATHIO
IITIKOY JUTSl BiBepHEHHS rocsranHs. [IpaBmibHO B IboMy KoHTekceTi e JI. ['ycap,
0 «3 YpaxXyBaHHSAM MEHIIMX NPUPOIHUX (PI3UUHUX MOKIMBOCTEHN KIHOK €(DEeKTUBHE
BIIBEpDHCHHST HUMHU 3JIOYMHHUX IMOCATAHb YOJIOBIKIB MOXE MATH MICIIE€ TUIBKH 3
BUKOPUCTAHHSAM 30pOi UM 1HIIUX MPEIMETIB, 3 II€T K MPUUMHU B MOAIOH1A TOBEIIHII
KIHOK MEPEBUIIICHHS MEK HEOOX1THOT 000pPOHU, HE MOXKE MaTH MicIlsi» [6, ¢. 15]. Ase
Ha MPaKTHUIIl YaCOM TPAILISIOTHCS, SIK BUIAE€THCS, TOMIIKH B KpUMiHAJIBHO-TTPABOBIH
OIIIHIII JisTHb, KOJIM KIHKA, 3aXHINAI0YUCh BiJl 3TBAJITYBaHHs, BOMBAe HamagHUKA 1, sIK
pe3yibTaT, Hece KPUMIHAIBHY BIAMOBIAAIBHICTh. BO K KUTTA € OUIBII I[IHHUM, HIXK
YeCTh, MJIHICTH 1 cTaTeBa cB0OOa. Sk BinMIYaroTh (paxiBili Acorriailii )KiHOK-FOPUCTOK
VYkpaian «OpDemy, «iaenani gacTilie TPaIvISOThCS CUTYallii, KOJW MOTEPHiai Bij
JOMAIlIHBOTO ~ HACHJIbCTBA, CEKCyaJIbHUX  JIOMaraHb, 3TBAJITYBaHHS  TOIIO,
3aXUIIAIOYUCh BiJl TOCATaHb KPUBJIHHKA, 3aMOJIIOI0Th OCTAHHHOMY IIKOAY, SKa
KBaTI(IKY€ETHCS K MEPEBUILICHHS MEXK Heo0x11Ho1 o0oponn. CyaoBa mpaKkTHKa 00
IPUTATHEHHS 10 KPUMIHAIBHOT BIAMOBIAATBHOCTI 0C10, sIKi (haKTUIHO 3aXUINAIIMCH BiJl
JIOMAIIIHBOTO HACHUJIILCTBA, CEKCYaJbHUX JIOMaraHb, 3IBaJTyBaHHS TOIIO BUKIUKAE
XBUJIOBAHHSA, OCKUIBKM JIOBECTH, IO IIOTEpIiIa 3axuinaigach, a ii Jii Oynm
CaMOOOOpPOHOIO — JIOCUTH CKIagHO» [24]. IIpuMiTHOIO, HANpPUKIIAI, € CIpaBa, Ky
posrnsmaB  Kacamiiinmii  kpuminanmeHuid cyn BC mo cnopasi  205/2732/16-k,
nepekBaTihiKyBaBIIM Jii *KIHKH, SKa CTpakjaajga BiJ JIOMAaIlHbOI'O HACHIIBCTBA, 13
3amaxy Ha BOuBCTBO (cT. 15, cr. 115 KK) Ha TsOKKiI TUIECHI YIIKOMKEHHS MU
MepeBUIIeHHI MeX HeoOXximHoi o6oponu (ct. 124 KK) [25]. Takum umHOM, TIpSIMO
nepea0avuBIIg, 110 3aMOAISTHHS IITKOAY TBAJITIBHUKY 3 METOIO MPUITMHUTH HAMaJ — 11e
CHeIiaTbHII BU TIPABOMIPHOTO 3aXKCTY, HA HAIIYy JyMKY, poOo4a rpyra BUKITIOYHIIA
MOTEHITIITHO IMOBIpHI MOPYIIECHHS MpaB MOTEPIIUX OCi0.

BucHoBku Ta mpono3uiii. [TicymMoByroun Bce BUIEBHKIIAJICHE, Y TOPsAKY de

lege ferenda nmpomonyeMo okpemi yrounenss ct. 2.9.2 IIpoekty HoBoro KK:
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«Cratts 2.9.2. [IpaBoMipHHIi 3aXHUCT

1. KoxHa 1100una Mae npaBo Ha MPaBOMIPHUN 3aXUCT HUIAXOM CHPUYMHEHHS
IIKOJU JIF0OUHI, SIKa BUMHSIE TPOTUIIPABHE MOCITAHHS AO0 NO2POHCYE U020 He2AUHUM
BYUHEHHAM, HE3aJIeKHO BiJl MOXKIMBOCTI YHUKHYTH MPOTUIIPABHOTO MOCSTaHHS ab0
3BEpHYTHUCS 32 JIOMOMOTOI0 JI0 1HIUUX Jifodell, OpraHy JEpXaBHOI BIAJW YU OpraHy
MICIIEBOTO CaMOBPSITYBaHHS.

2. IligcTaBor0 CIPUYMHEHHS IIKOAM € TMPOTUIIPABHE MOCATAaHHS a00 HeraitHa
3arpo3a Moro BUMHEHHS.

3. He € npaBOMIpHUM 3aXUCT J170OUHU BiJ] CIIPOBOKOBAHOT'O HEIO MPOTUIIPABHOTO
TOCSITaHHSI.

4. TIpaBOMIpHUM € 3aXHCT, SKIIO ITKOAa CIIPUIMHCHA:

1) ToMy, XTO 3IIIICHIOE MPOTUIIPABHE TIOCSTAHHS,

2) mijJ yac Takoro MmocAraHHs abo npu HOro HeraiHiii 3arposi,

3) 3 METOI0 MPUNUHEHHS a00 BIIBEPHEHHS IPOTUIIPABHOTO MOCATAHHSA, Ta

4) B Mexax, IO BIJIMOBIZa€ HEOS3MEYHOCTI TAKOrO IMOCITaHHS Ta 0OCTaHOBIII
3aXUCTY.

5. Jloouna, sika MEpeBUIIIIA MEX1 MTPABOMIPHOTO 3aXHCTY, TOOTO 3 MPSIMUM
YMHCIIOM CIpPUYMHWIA TOMY, XTO 3/IMCHIOBAB TPOTUIIPABHE IMOCSATaHHA abo
n02PoAHCYBAB 1020 He2aUHUM 8UUHEHHAM, CMEPTh a00 TSXKKY IIKOIY 310POB’I0, IO
SBHO HE BIAMOBiAa€ HEOE3MEYHOCTI MocsATaHHA ab0 OOCTaHOBII 3aXHUCTY, MIJJIATAE
KpUMiHAJIBHIA BIAMOBIAATBHOCTI JIMIIIE Y BHMAAKaX, nepeadadeHnx crtaTttamu 4.1.5 i
4.2.6 uporo Koaekcy.

6. He € mepeBumieHHsIM MeX MPaBOMIPHOTO 3aXHUCTy CIPUYUHEHHS OYIb-sSKOI
IIIKO/IH JIF0OUHI, STKa BUYMHSIE TIPOTHIPABHE MOCSATAHHS AO0 NO2POACYE U020 He2aUHUM
BUUHEHHM, Y BUTIAJIKAX, SKIIO JHOOUHA:

1) 3miiicHIOBama 3aXWMCT Bil MPOTHUIPABHOTO TIOCATAHHSA JIIOOUHU, SKA
3actocyBaia 30poro, HeOe3nmeunnid mpeamMeT (MyHKT 32 yactuHu 2 crarti 1.4.1 mporo
Konekcy) um iHImMI npeameT, sIKWid Mae BIACTUBOCTI 30poi abo HeOe3MmeyHOro

MpeaMeTa,
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2) 3a1iicHIOBaJa 3aXUCT BiJ] HAMay ABOX YU OUIbIIIE Jir00ell,
3) npunuHsIIA NPOTUIPABHE BTOPIHEHHS Y KUTJIO UM 1HILIE BOJIOAIHHS ab0

4) 3nilicHIOBaJIa 3aXUCT BiJ] 3TBAJITYBAHHSD.
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AnoTaunisa. IlogomanHs 1H(QEKIIMHUX 3aXBOPIOBaHb, 10 CIPOBOKOBaHI
BIICHKOBOIO arpeciero 3 0oky PD craisaTh nepen aep:kaBor HOBI BUKIHMKH. | MOBa
fijie He JuIIe Mpo po3poOKy HOBHX BHIIB BaKIIMH a00 OHOBJIEHHS (DapMarieBTUYHOTO
BUpOOHUIITBA. Jy’Ke 4acTO B yMOBaxX BIMHM MPUIMHOI HECBOEYACHOT peaKIlii CTaroTh
HEJIONIIKK B OpraHizaiii BakiuHaiii HaceleHHs. lle moB’s3aHo 3 ITHOpYBaHHSIM HeE
TUTHKU JOCBiy PO3BUHYTUX Kpain 3 6oky MO3 VYkpainu a i, Ha mepiiuil moris, He
CYTTEBOIO TPHUYMHOI, 1€ MIATOTOBKAa KBamipikOoBaHMX KaapiB. MoBa iime mpo
immiemenTartito Jupexkrusu 2005/36/EC €sponeiickkoro [lapnamenty ta Panu Big 7
BepecHs 2005 p. mpo Bu3HaHHS npodeciianx kBamidikariil. B qanomy Bumaaky MmoBa
fi71e mpo MmAroToBKy GapMalieBTiB, SKi 3a MiKHAPOIHOIO KiIacH(IKaIi€r0 € METHIHUMHU
mpariBHukamMu. B VYkpaiHi, Ha Xaib, ICHye€ UiTKE pPO3MEXKYBaHHS MEIUYHUX 1
dapManleBTUUHUX MpaliBHUKIB. K Hacmiok, ¢apMaleBTd HE MaloTh MpaBo

BUKOHYBATU HAUIIPOCTIII1 000B’ I3KH, 1110 MAlOTh [TPABO BUKOHYBATH Oy/b K1 MEAUYHI1
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npaniBHUKHU. B HamoMy Bumaaky, MoBa e po BaKI[MHAIIIIO HaceNIeHHs. Y 6aratbox
PO3BUHYTHX KpaiHaX, MNEepBUHHUN oOryax (A1arHOCTHKY) TMAlI€HTIB, MeEpea
BaKI[MHAI[I€}0, MAlOTh MPAaBO BUKOHYBATU caMme (papMalleBTHUHI NpaliBHUKU. J[OCUTh
3HakoBuM € jaocBil ®PH. B Himewuwnni, BinmoBinHo a0 3akoHy «IIpo amrekum»,
CrieliagbHO MiATOTOBJICHI (papManeBTH, IPU HASBHOCTI CIIELIAIbHOTO 00JIaIHAHHS Ta
NPUMIIIEHb, MalOTh MPaBO MPOBOJUTU NEPBUHHUI OIJIAJ MallleHTa Ta POOUTH
BaKI[MHAIIIIO MAIIEHTIB. Y1 MOIJIMBO CHOTOJIHI 1€ B YKpaiHi, Ha MEePIIUi TOTIIsA]T TaK
ase 3a IeskuMu ooMexxeHHsMH. CripaBa B TOMY, IO TOW OOCST 3HaHb SIKAUM MOBUHHI
BOJIOAITH Cy4yacHI €BpONEWChKI (apManeBTH, JJs OUIBIIOCTI YKPAaiHCHKUX
dapmareBTiB, He 3aBXK1U € nocskHUM. [Ipodecis papmainieBT BUMarae HasiBHICTH I
IMIMPOKOTO KoJyia 3HaHb. KpiM Toro eBpomneichkuii (papMaiieBT cTae TakuMm, JUIIE Y
BUTIQ/IKY CTAI[IOHAPHOTO HAaBUaHHS Ha JeHHii ¢opmi. Ha xanp ykpaiHChka cuctema
HiATOTOBKU TepeAdavae 3a04Hy (Gopmy HaB4aHHS Topsn 3 JeHHoro. Came TOMy
BITUM3HSAHI (apmarieBTH, y 0ararboX BHUIIaJKaX, HE B 3MO31 KOHKYpPyBaTH 3
1HO3eMHMMH (papmarieBTamu 3 kpaiH €C. Came ToMy yKpaiHCBKUM (apmalieBTaM He
MOXKHA JIOBIPATH BHMKOHYBaTH (YHKIII MEIWYHUX IMpalliBHUKIB, B TOMY YHCII,
3I1HCHIOBATH BaKIIMHAIIIO HACEICHHS.

Kuaro4oai ciioBa: eminemiosioridaa 0e3neka, BaKIIMHAIIS, BAKIIMHAIIIS B yMOBax

anTeKu, IHO3eMHHH JTOCB1] BAaKIMHYBaHHS.
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Summary. Overcoming infectious diseases provoked by military aggression
from the Russian Federation presents new challenges for the state. It's not just about
developing new vaccines or updating pharmaceutical production. Very often,
shortcomings in organizing population vaccination are the reason for the delayed
response in times of war. This is related not only to the ignorance of the experience of
developed countries by the Ministry of Health of Ukraine but also, seemingly not
essential, to the preparation of qualified personnel. It concerns the implementation of
Directive 2005/36/EC of the European Parliament and of the Council of 7 September
2005 on the recognition of professional qualifications. In this case, it is about the
training of pharmacists, who are considered medical professionals according to
international classification. Unfortunately, in Ukraine, there is a clear distinction
between medical and pharmaceutical professionals. As a result, pharmacists do not
have the right to perform even the simplest duties that any medical professional has the
right to perform. In our case, it is about population vaccination. In many developed
countries, primary examination (diagnosis) of patients before vaccination can be
performed by pharmaceutical professionals. The experience of Germany is quite
significant in this regard. According to the Law on Pharmacies, specially trained
pharmacists, with the availability of special equipment and premises, have the right to
conduct the primary examination of patients and vaccinate them. Can this be done in
Ukraine today? At first glance, yes, but with some restrictions. The point is that the
level of knowledge that modern European pharmacists must possess is not always
achievable for most Ukrainian pharmacists. The profession of a pharmacist requires a

wide range of knowledge. Moreover, a European pharmacist becomes such only
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through full-time education. Unfortunately, the Ukrainian training system involves
part-time education alongside full-time. Therefore, Ukrainian pharmacists, in many
cases, cannot compete with foreign pharmacists from EU countries. This is why
Ukrainian pharmacists cannot be trusted to perform the functions of medical
professionals, including population vaccination.

Key words: epidemiological security, vaccination, vaccination in pharmacy

settings, foreign experience in vaccination.

IocTanoBka mpoodJjemMu. 3po3yMiio, O MOJOJTAHHS €MIJEMIUYHOI CUTYaIlll K
y mepiosl OOMOBUX I Tak 1 Micisl 3aKiHYEHHs BIMHM MOTpeOye IHIIOTO MiAXOAY Y
NpOBeJICHHI BakIMHaIii HaceaeHHs. [IpocTo po3poOKy HOBUX e(DEKTUBHUX BAKIIMH SIK
BaXJIMBOTO 3aCc00Y 3HIDKEHHS 3arpo3HW TPOMAJICBKOMY 370POB'I0, BXKE HEIOCTATHBO.
BuKI¥KY 1 3arpo3u, 0 BUHUKIN HE JIMIIE ITICIs MiJIPUBY OKymaHTaMu KaxoBChKOi
I'EC, a 1 Benuka KUIBKICTh TPYIIB BOSKIB 30POMHUX CHUJI OKYIAHTIB, CTaBJIATh MEepe;]
BJIaJI0F0 BUKOPUCTAHHSI IHITMX MMPABOBUX Ta OPTaHi3aIifHUX IHCTPYMEHTIB JIOKaJi3a1ii
1HGEKIIMHNX 3aXBOPIOBAaHb HIXK Ti, IO MepeadadeHi 3aKOHOIaBCTBOM YKpaiHU PO
eniiemMiudy Oe3mneky. 30KkpeMa MoBa e Mpo HACTYIHI 3aKoHOAaBYl akTh: OCHOBHU
3aKOHOJIaBCTBa YKpaiHM TMpo OXOpoHYy 310poB’s; 3akoHi VYkpaimm «lIpo
3a0€e3IeUeHHs CaHITApHOTO Ta eMiAeMIYHOTO Ojaromoiaydds HaceleHHs»; «lIpo
3aXUCT HaceJeHHs Bia iHPeKmiinHuX xBopoby». Ili 3akoHM BH3HAYaIOTh 00O0B’SI30K
rpoOMajiiH BaKIMHYBaTUCS, OOOB’SI30K JepKaBu 3a0e3ledyBaTH 1€l Mpoliec,
KOHTPOJIOBATH MOTO SKICTh, JOCTYIMHICTh Ta O€3MEPEPBHICTD.

OCHOBHUW JOKYMEHT, SKHW pEryJIlo€ TpoIlec BakIUHAIli, 1€ Haka3
MinictepcTtBa oxopoHu 3x0poB’s Bim 16.09.2011 pokxy Ne595 «Ilpo mopsmox
MPOBEICHHS MPOQITAKTUIHUX IMIETUICHh B YKpaiHi Ta KOHTPOJb SKOCTI M 00iry
MEIUYHUX IMyHOO10JIOTTYHHX TIPEMapaTiB.

Opnak mpoOnema B TOMy, IO B TEpioJ BifHU emifieMidHa CUTYyallis B KpaiHi

3HAQYHO MOTIpIIMIAcs 3 PI3HUX MPUUYUH. SIK TBApUHU TaK 1 TPYNH JIIOJIEH 3aBIAIOTh
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BEJTMYE3HOT IIKOJIW CEPENOBUINY a caMe, MPH PO3KIaJIeHHI BCe, UMM Ta JIIOJHHA
XBOp1JIa, BUXOJUTh Ha30BHI Ta i cama 1o co01 TpymnHa nanuyka Hedesneuna [1].

Ane Ha Xanb MIHICTEPCTBO OXOpOHHM 3710poB'd Ykpainu (mam — MO3),
MOXJIMBO B CHJIy CBO€i KOHCEPBATHBHOCTI HE B 3M031 BUKOPHCTOBYBATH JIOCBiJ
PO3BUHYTHX KpaiH IIOJO0 OpraHizaiii HEOOXiIHOrO pPIBHS OXOIUICHHS HACEJICHHS
BakIMHaIlll€lo. Xoya, Ko Oytu BiaBepTuM, MO3 3iliCHIOBaB HEBAAY CIPOOY
3aMpoOBaUTH €BPONEHCHKUI TOCBiI. Mk THUM, B TJaHOMY BHITaJIKy TIPOCTO Oa’KaHHS
HepocTtaTHe.  HeoOXimHO  mapajienbHO ~ BUPINIYBaTH  NHUTAHHS  ITTOTOBKH
KBaJIi(p1IKOBAHUX KaJPiB.

Tax, nakazom MO3 Ykpainu Big 17.02.2023 poky Ne 319 «IIpo 3aTBepmKeHHS
3miH 10 [lonoxkeHHs PO OpraHizaiiio 1 MPOBEAEHHS MPOPUIAKTUYHUX LIETUICHBY B
[TonoxeHHs Mpo opraHizailito 1 MPOBEeACHHS MPOQPUIAKTUYHUX LIEIJIEHb, OyJIN BHECEH]
3MIHM Ta JIONIOBHCHHS, 10 HajJaBajd IPaBO OKPEMHM KaTeropisMm QapmareBTiB
3M1MCHIOBATH IIETIJICHHS rpoMaisH [2].

3minu g0 IlonoxxeHus Oynu BukIazeHi Tak (203.2 m.4): «Y mMyHKTaX IIEMJICHb
JUTS 3A1MCHEHHS BaKIIMHAIIT MOXYTh OyTH 3aI151H1 JIWIIIE T1 MEIUYHI Ta (papMareBTU4YH1
npariBHUKA (J1ikap, axoBU MOJIOAIIHMKN OakajgaBp, MOJIOIIIUN OakaiaBp, OakaiaBp
3a cnerianbHICTIO 223 «MeacecTpuHCTBOY» rainy3i 3HaHb 22 «OXopoHa 310pOB’s1»), Y
ToMy 4ucii (apmarneBT, (papmarieBT KIIHIYHUHN, SKI TPOUILIM CIHElialbHI IMOPIYHi
HAaBUYaHHS 3 MHWTAaHb BaKIMHAII Ta BOJOMIIOTH MpaBWJIAMHU OpTaHizallii 1 TEXHIKOIO
MPOBEJICHHS MICTUICHb, & TAKOXX HABUYKAMM HAJaHHS JTOMEIUYHOI JTOMOMOTH TpHU
HEBIJIKJIATHUX cTaHaX. MeandHuii 1 papMaleBTHYHUN TIEPCOHAN, SIKHI HE MPOUIIOB
CrieliajbHi MOPiYHI HaBYaHHS 3 TUTAaHb BaKIIMHAIII1, HE JOITYCKAETHCS JI0 MMPOBEICHHS
meruienby. Jlami (a63. 1 m. 7) yrounroBaB: «Jlms 3a0e3medeHHs CBOEYACHOTO
MPOBENCHHS TNPOQIIAKTUYHUX IMEIUIeHb JKap, (axoBuit Momommmii Oaxamasp,
Mostofmmii OakamaBp, OakanmaBp 3a cremianbHICTIO 223 «MencecTpuHCTBO» ranys3i
3HaHb 22 «OX0poHa 30pOB’s1», papMareBT, papMarieBT KIHIYHII.

HenonikoM moxkHa OyJi0 BBaXKaTH Te, 110 anTeka He OyJia BU3HAYEHA B )KOJHOMY

I[OKYMCHTi SIK MOYKJIMBUM IIYHKT IICIIJICHD.
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Yepes neskuil yac, 1eil Haka3 OyB cKacoBaHMi. SIK BHSIBWIIOCA BIH He OYB
MOJIAHUM Ha Iep>KaBHY PEECTPALIii0, X04a 1 MIJJISTaB peecTparliii.

Mibk TuM, y OUIBIIOCTI €BPONMEMCHKUX KpaiH, Mpal[iBHUKU alTeK, 30Kpema
(dapmarieBTH Oynu 3aiTydeHH1 I TPOBECHHS BaKI[MHAIII] HACETICHHSI, a allTEeKH Tp. U
BH3HAYCHUX YMOBaX BU3HABAJINCS IICHTPaAMH JIJIsl IPOBEACHHS BaKIMHALII].

@dapmalleBTH B KUIbKOX €BPONEUCHKUX KpaiHaX ICTOPUYHO OYJIM 3ajlydeHi 10
NOCTaYaHHS Ta BBEJCHHS PI3HUX BAKIWH, TAKUX SK TPHUII, BIpYCH MANIJIOMHU JTFOUHU
Ta TTHEBMOKOKOBa. BpaxoByrouu iX JIOCBiJ, KIIIHIYHY OCBITY Ta pOJIi, MOB'A3aHI 3
nanieHTaMu B PI3HUX yMoOBaX, MpogeciiiHi cniibHOTH ¢apManeBTiB y 0araThbox
KpaiHax JIOOIIOIOTH YpsSiAM Ta YCTAHOBU TPOMAJICBKOI OXOPOHU 3JI0pOB'A, 1100
3a0e3neunTy BKIIOUEHHs (apManeBTiB y cBoi mianu BakuuHaiii npotu COVID-19 i
TAM CaMHM JIO3BOJUTH INBUAKY BakIUHAMilO Yy HaceneHHs. [lonmepenHii
CUCTEeMAaTUYHHWI OTJISII TI0Ka3aB, IO MPOrpaMH BaKIMHAIii, [0 MPOBOASITHCS
dapmarieBTaMu, MIHUPOKO MPUHMAIOTHCS MAIIEHTAMHU Ta JIONOMAararTh MOKPALTUTH
JOCTYIHICTh Ta MBHUAKICTh BakuuHamii [3]. OmHak opranizailiiHi Oap'epu dYacTo
3aBakaroTh (papmaiieBTamM Opatu yyacTh y nporpamax BakmuHailii [4]. Came 1e i
BiIOyBaeTbcsl B YKpaiHi, BCyIleped, HE JMINE JOCBITy PO3BUHYTHUX KpaiH, a 1
3I0pPOBOMY TITy31Yy.

CraH onpanoBaHHs 00pPaHOI NPO0JIEMATHKH, AHAJII3 OCTAHHIX MyOaiKanin
Ta J0CHiIKeHb. JlocmipkeHHSAM TpoOJjeM BaKIMHAIlI HaceJIeHHs, 3aimaiocs 1
MPOJIOKY€E 3aiiMarucs 6araTo mpaBo3HaBIIiB, Taki sKk: A. ['apkyma, H. 'yroposa, P.
Maiinanuk, I1. Hora, C. CrenenkoT. MuxaiiinueHko Ta iHIIi. 3a3Ha4YC€HHI HAyKOBIII
PO3TIIAaIN ICHYIOUM TPOOJIeMHU BaKIMHAII HACENEHHS y TOMY YHCII TPOBOIMIN
aHaJIi3 JIePXKABHOI MOJITUKH Y 1iK cepi mepeBaxHO Yyepe3 MPU3My MUPHOTO Yacy.

MeTa nociimKeHHs ToNIArae y 3°siCyBaHHI HABHOCTI MPABOBUX MOKJIMBOCTEH
MOKPAIICHHS CUTYaIlii 3 BaKIIMHAIIIEI0 HACEICHHS Ha (POHI MOTIPIICHHS eIiIeMIYHO1
cuTyallii B KpaiHi y 3B’s3Ky B BiifHOI. Tako) BapTO MpoaHali3yBaTh 3aKOHOJABYUH
JIOCBIJ] €BPONEUCHKHUX KpaiH y 3aly4eHH1 JU1sl BAaKIIMHAI[I TPAI[IBHUKIB alTeK, 30KpemMa

(dbapMaleBTiB.
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Buxaan ocnoBHoro marepiany. Ha Mi>xkHapoHOMY PiBHI, 111€ ITiJT Yac MaHaeMil
COVID-19 nuTtaHHs NOKpallleHHS OpraHi3allli BaKIMHAILIl HACEeJIEHHs MPU3BEIO 10
KOOpJMHALIl ICHYIOUMX CIyXO y Benuue3Hux macmurabax [5; 6; 7], a Takox 10
pO3pOoOKM Ta BIPOBA/KCHHS HOBUX CTpaTerii BakmuHAIl JJs1 3a0e3MeueHHs
MaKCHMMAaJIbHOT BaKIIMHAI[Il HACEJIICHHS y HAaWKOpoTIIi Tepminu [8; 9; 10].

3alydeHHs 70 BaKUMHAIlI MpAIiBHUKIB anTeKk Ta/abo (apmarneBTiB OyIio
sanpoBajkeHo B ®PH, Xopsarii, Iramii, Ipnanmii, [lIBeiiuapii, Icnanii (Ha piBHI
KIHIYHUX (papmaiieBTiB), Benukiit bpuranii Tomio.

B ®PH B 3akoHi mpo anTeku YiTKO BCTAHOBIIOETHCS HEOOXITHICTh CTBOPEHHS
CHEIIAIbHUX KaOIlHETIB I BaKIMHAIl HAceJIEHHS Ta X JOJATKOBHUX BHUMOT JJIS
kBaniikamii papmanestis [11].

VY HeloIaBHIM KaMITaHil Ha MITPUMKY BaKIIMHAIIT IIPOTH IPHITY B TPOMAJICHKUX
anTekax JIKapl MPOBOJWIM BAaKIMHAIIIO MAaIieHTIB B antekax. Ll kammanis Oyia
cupsiMOBaHa Ha Te, MO0 TMepeKOHAaTH YpsiA 3pOOUTH TOCIYTH BaKIMHAI]
JTOCTYIHIIIMMU JJIsl HAceJIeHHs uepe3 anTeku [12].

B Itanii, 3 kBiTHa 2021 poky, y Mipy NpocyBaHHS KamIlaHii BaKIIMHAI(IT TPOTH
COVID-19, MiHicTp 0XOpPOHH 3I0POB'Sl MIATIMCAB IPOTOKOJI, SIKUH JI03BOJISIE MICIICBUM
dapMmareBTaM, SKi TPOWIUIM CIHEHiaJIbHUN IIEHTpaIbHUNM KypCc HaBYaHHS Ta
BaKIIMHYBAaTH HACEJCHHS y CBOIX anTekax. 3 yepBHs 2021 poxy Micis MPOXOKEHHS
HEOOXITHOTO KYpCYy HaBYaHHS AUTBHUYHI apMaiieBTH Oy 3ajydeHi 10 BBEJCHHS
BakIuH [3].

3a nmecarp pokiB, mo mepenyBamu COVID-19, ¢gapmaneBtn B Ipmanachkiii
PecniyOmini BimirpaBaiau Bce OUIBIN BaXXJIMBY POJb Y 3a0€3MEUEHHI BaKIMHAMU,
MMOYMHAIOYN 3 Ce30HHOI BakmuHaIlii mpotu rpuny B 2011 [13]. 3 Toro yacy 1 poiib
Oyna posmpeHa 3a paxyHOK BakIMHAIll MPOTH MHEBMOKOKa Ta reprecy. bymu
BHECCHI 3aKOHOJIaBUi 3MiHH, MO0 MOJICTITUTH Oe3nepepBHE MPOBEACHHS BaKIMHAITI

dapmarneBTamu i yac manaemii [ 14].
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B Iseiinapii 3 2015 poky oOummHHUM (apManeBTaM JEIKUX KAaHTOHIB
JI03BOJICHO BBOJMTH BaKIMHU TICHS MPOXOJKEHHS CIIel1ali30BaHOr0 HaBYaHHS,
ceptudikoBanoro IlIBeiiapcrkoro acoiialiero gpapmanenTis [3].

B Icnanii kiiHi4HI (papMalieBTH pa3oM 3 JIKapsSMHU 3aiiMalOThCs BaKLMHAILIIEIO
[3].

V¥ Benukiit bpurtanii rpomMaachbKi anTeku 0epyTh aKTUBHY y4acTh Y BaKIMHALI{
nopsii 3 JIKApHSIMU Ta TPOMAJCHKUMH IeHTpaMu BakiuHaiii [15; 16]. dapmariertu
MOXXYTh PO3MICTUTH MYHKT BakKIMHAIIl BIIMOBIIHO JO JOTOBIPHOI Yrojau
6e3nocepennbo 3 HamionansHOIO cny:xk0010 oxopoHU 310poB's Benukiit bpuranii.
dapmarieBTaM J03BOJICHO KOPHUCTYBATUCS CYCIIHIMH TPHUMIIICHHIMH, SKIIO iXHE
BJIaCHE MPUMIIIICHHS HE IMiIXOIUTh JUIsl BBEJCHHS BakIuHallii [17].

3amydeHHs (hapMaleBTiB 10 MPOBEACHHS BaKIIMHAIIII CTAE KUTTEBO BAKIUBUM
KPOKOM yTiepesl, mo0 3a0e3MeunTH MacoBY BaKIMHAIII0 B HAWKOPOTIIMHA TEPMiH.
Opnak, HEOOXIAHO TMEPErIIHYTH MPAKTHUKY Ta TMOJITHKY B OKPEMHX €BPOMEHCHKUX
KpaiHax, B TOMY 4YHCIl B YKpaiHi. Y TUX BHUIIaJKaX, KOJHK BHECOK (apmalieBTiB
3aJIMIIAETHCS] 0OMEKEHHUM JIOTICTUKOIO, ITOCTAYaHHSIM Ta MIATOTOBKOIO BAaKIIMHU TIEPE
BBEJICHHSAM, CJIIJ] 3alUTaTH JyMKH 3alliKaBIICHHMX CTOPiH, BKJIIOYAOUM 0ci0, sKi
BHU3HAYAIOTh MOJIITUKY, Ta IHIINX MEIUYHUX MPAIliBHUKIB, 1100 JIeJIeryBaTH MOMaJIbIIi
pouti hapMarieBTaM 3 METOIO CIIPUSHHS 3MIHAM y BIIMOBIIHUX IIPAaBOBUX paMKax, IO
JI03BOJIIOTH MPOBOJIUTH BBEJCHHS BaKUMHU. [liIBUIIEHHS AOBIpH, 3HAHb T4 HABHYOK
dapmareBTiB, a TaKOXX HaJIe)KHA BHHATOpPOJA 3a iXHIO y4acTh Y BaKIMHAIIl MarOTh
KUTTEBO BAXKJIIMBE 3HAYCHHS JJIs 3a0e3medeHHs] ¢()eKTUBHOCTI IporpaM BaKIMHAITIT
[3]. YuacTh papmarieBTiB MOXKE TaAKOK BUMAraTH 3BUMAMHUX KITHIYHUX MTOCITYT, TAKUX
SK BEJCHHS JIETKUX 3aXBOPIOBaHb, 30MpaHHs aHAMHE3y HAPKOTUKIB, BUa4ya PEIENTiB,
JeneryBaTd  Oe3pelenTypHe KOHCYJIbTYBaHHS TEXHIYHUM (axiBIsM anTeKk Ta
JOTIOMD>KHOMY TIEpCOHATY, THM CAMUM BUBUIBHSIOUH poTh (hapMarieBTiB. barato kpain
BXK€ JIaBHO BIPOBAJMUIN HE3AJICKHI BiJ (apMareBTiB TOCIYyTH 3 BUIHMCYBaHHS

PELENTIB, 1110 103BOJISIIOTH (hapMalleBTaM BUIKCYBATH JIIKU Y cepi CBOET KOMIIETEHIIIT

[18].
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Ane HeoOximHe mam’sTatv, WO 3a Bu3HaueHHAM BOO3 B 1994 poui Tta
E€porneiickkoro 6ropo BOO3 B 2019 poui: «DapmarieBTi mo3a JIKapHSIHUX anTeK
HaJeXaTh O MEIWYHUX MPALIBHUKIB, Kl HAHOUIbII JOCTYMHI IJisi HACEJEHHS, 1 €
OJIHIEI0 3 OCHOBHUX JIAHOK TMEPBUHHOI MEIMKO-CaHiTapHOi nornomoru». Crpoba
BiIHECTH (papMaleBTIB JO MEIWYHUX NPAI[IBHUKIB s YKpaiHM € HOBEJOIo, ajie
3000B’s13y€ OaraTo /10 4oro.

Kpim Toro, Pagoro papmaneBtrunoi npaktuku FIP npuiinaTo Take BU3HaYeHHS:
«®DapmarieBT — 11¢ MEIUIHHH MPaIiBHUK, SKUH 37100yB HAYKOBY IIJITOTOBKY Y BUIIIOMY
HaBYAIPHOMY 3aKJIaJli, KOMIIETEHTHUH y BCIX aCIEKTax MOCTaYaHHS Ta BUKOPUCTAHHS
Jikapchkux 3aco0iB. dapmarieBTy 3a0€3MeUyr0Th TOCTYI 10 0e3MeYHUX, EKOHOMIYHO
e(eKTUBHUX Ta SKICHUX TMpernapaTiB, a TakKoX I1X BIANOBIJAJIbHE 3aCTOCYBaHHS
OKpEMHMHU TAI[IEHTaMHU Ta CHCTEMaMHU OXOPOHHM 3/10poB’si. DapMareBTH — 11e MeAN4Hi
NpaIiBHUKKA 31 CIEIiaJbHOI0 OCBITOK Ta IMiJTOTOBKOI, HAa SKUX JEpKaBHUMH
OopraHaMH 4Yd IHITAMH BIATOBITHUMH (HANPHKIIAJ], periOHATLHUMH, MPOBIHI[IHHUMH )
opraHamMu BIaJy TMOKJIAQJCHO 3aBIaHHS MO0 YIPABIIHHS PO3MOJAUIOM JIKAPChKUX
3aco0iB CIOKMBa4YaM Ta peaiizailii HaJeKHUX 3aXO0JiB IIOM0 3a0e3MeUeHHS IX
0e3MevHoro Ta €peKTUBHOTO 3aCTOCYBAHHSI.

Binpasy He0oOXimHO MiAKPECIUTH, IO B YKPaiHCBKOMY 3aKOHOJIABCTBI YITKE
BHU3HAYCHHS TOHATTS «(apmarieBT» B3arami BiJCYyTHE, B HaWKpaloMy BHUIAIKY Y
CIpoIeHi (HopMi XapaKTepHU3YIOThCS OKpeMi IpaBa i OOOB’S3KM IIi€i Kateropii
MPAIliBHUKIB, Ta TIOB SI3yE€ThCS 3 OTPUMAHHAM (hpapMarieBTUIHOI OcBiTH. CKIIa1aeThCs
BpaXeHHs, MO0 (papManeBTH MalTh OMOCEPEIKOBAHE BITHOMICHHS 10 OXOPOHU

dapmarieBTa MEAUYHUM TPAIIBHUKOM — II€ B3araji HOHCEHC B YKPaTHCHKHUX PEaTisiX
[19].

Tak, BignoBigHo 10 3akony denepatuBHoi PecnyOnikun Himeuunnn «Bundes-
Apothekerordnungy» (®enepanphi [IpaBuna papmamnesra) [20], 3milicHeHHs Tipodecii
dapMmaiieBTa — 1€ MPOBAJKEHHS (hapMalEBTUYHOI MISJIBHOCTI MiJl NpodecitHuM

HaliMeHyBaHHAM «(apmaneBTy. PapMalieBTUUHA JISIbHICTH BKIIKOYAE, 30KpeMa:

12)
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1. BupoOHUIITBO JIIKapChbKUX 3aC001B;

2. JlochiiKkeHHd JTIKapChbKUX 3ac001B, po3p0o0Ky, BUPOOHUIITBO, BUIPOOYBaHHS
JKapChbKUX 3aCO01B, MISIBHICTH 31 CXBaJIEHHS JIIKAPChKKUX 3ac001B, (hapMaKOHATISAT Ta
3ano0iraHHs pu3nKaM y papMaieBTUYHIA MPOMUCIOBOCTI;

3. TecTyBaHHS JIKapChKUX 3ac001B y J1aboparTopii;

4. 30epiranHs, 3a0e3MeyeHHs] SIKOCTI Ta peai3alliio JIKapchbKUX 3aco0iB Ha
ONTOBOMY PIBHI;

5. CkiagyBaHHS, BHUPOOHMIITBO, BUIPOOYBaHHA, 30€piraHHs, poO3MOALT Ta
BIANYCK O€3Me4YHMX Ta e(PEeKTUBHUX JIIKAPCHKUX 3aC001B HEOOX1THOT SIKOCTI B anTeKax,
BITKPUTHUX JIJIS1 HACEIICHHS;

6. BupoOuwmiTBo, BUNpOOyBaHHs, 30€piraHHs Ta BUINYCK O€3MEYHUX Ta
e(eKTUBHUX JIIKAPCHKUX 3aC001B HEOOX1THOI SKOCTI Y JIIKAPHSIX;

7. InpopmyBaHHS Ta pEKOMEHJAIIIT MO0 JIIKAPCHKUX 3aC001B, BKIIOYAKOYH 1X
HaJI)KHE 3aCTOCYBaHHS;

8. IToBimomieHHs po HeOaXkaHi peakIlii Ha JIIKK 10 KOMIIETEHTHHUX OPTaHiB,;

9. IlepcoHnanizoBaHa MiATpUMKa MAIIEHTIB MPU CAMOJIIKYBaHHI;

10. disapHICTh y MiICIEBHX a00 HAI[IOHAIBHUX KaMIIaHIsX, IOB’S3aHUX 31
3J10pOB’SIM;

11. HisneHicTh y Tamy3i (apmarrii, anTek Ta MEIMYHUX BHPOOIB B OpraHax
YIPaBIIHHS OXOPOHOIO 370pOB’s Y (peaepalbHuX, JepKaBHUX Ta MICIIEBUX OpraHax
BIAJM, a TAKOX Yy JEPXKABHUX KOPHIOpalisix, NpodecifHuX Ta Creliaai30BaHuX
acoIranisax;

12. Bukmamampka Ta JOCTIAHUIIBKA iSUIBHICTH B YHIBEPCHUTETAaX, a TaKOX
BUKJIQJIaHHS Y 3aKJIajlax OCBITH Ta MPO(eCiHHO-TEXHIYHUX YUYMIUIIAX y Taly3i
dbapmareBTHKH.

Ha mixuapognomy piBHi poui Ta pyHKIiil ¢papmarneBra onucani BOO3 ta FIP y
2011 pori:

1. BurotoBieHHs, oTpuMaHHs, 30epiraHHs, 3a0e3rneueHHs] Oe3MeKu, PO3IMOILI,

BBEJCHHS, BIAMYCK Ta YyTWiIizalis wMeauyHol npoxaykuii: 1.1. BuroroBieHHs
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€KCTEMIIOPAJIBHUX JIIKapCchkuX (opM Ta MenuuyHoi npoaykuii; 1.2. OTpuMmaHnHs,
30epiranss Ta 3a0e3neyeHHs 30epexeHHs JIKapChKUX 3ac001B Ta MEAUYHOT IPOAYKIIIT;
1.3. Po3nonun gikapchkux 3aco01B Ta MEAUYHOI IpoAyKuii; 1.4. BBe1eHHS J1KapChKUX
3aco01B, BaKI[MH Ta IHIIKX 1H €KIITHUX TpenapaTiB (MOBa i€ Mpo BakIUHAIi0); 1.5.
Bianyck memuunoi mponaykiii; 1.6. YTuiizanis JiKapcbkuxX 3aco0iB Ta MEIMYHOI
MPOAYKIIIi;

2. 3abe3neyeHHs e(hDeKTUBHOTO BEJACHHS MEIUKaMEHTO3HO1 Teparii: 2.1. Orinka
CTaHy 3JIOPOB’Sl TallieHTa Ta Horo motped y MeauuHid nomomosi; 2.2. Benenus
MEJMKaMEHTO3HOI Tepamii mamiedTa; 2.3. BiACTeXXeHHS 310poB’s TaIlieHTa Ta
pe3ynbrartiB Horo nikyBaHHs; 2.4. Haganus iHdopmarii npo Jikapchbki 3acobu Ta
3 MMUTaHb, 0 CTOCYIOTHCS 37I0POB’S;

3. IlinTpumka Ta mokparmianHs npodeciinoi gisuibHOCTI: 3.1. IlnanyBanHs Ta
peamizailisi cTpaTerii HajaeKHOi (DapMaleBTHUYHOI NPAKTUKH JUIS BIOCKOHAJICHHS
npodeciiHOl TisITBHOCTI,

4. CropustHHS TIABUIICHHIO €(PEKTUBHOCTI CHUCTEMH OXOPOHH 3I0pOB’S Ta
OXOpOHU Tpomajchkoro 310poB’si: 4.1. TlomupeHHs mnepeBipeHoi iHboOpMaIllli mpo
JiKapchKi 3aco0M Ta pi3HI acmekTu camogonomory; 4.2. Y4yacTe y peamizairii 3aX0/1iB
Ta HaJaHHSI TOCHyr y ramy3i mpodimaktuku; 4.3. JloTpuMaHHS BCTAHOBJICHHX Ha
HaIllOHAJLHOMY PiBHI MpodeciitHuX 000B’A3KiB, MPABUJ Ta 3aKOHOJIABUMUX aKTiB; 4.4.
[Iponaranga Ta chnpussHHSA peami3aimii  Jep)KaBHOI IOJITUKH, CIHPSAMOBaHOI
Ha TIOKpPAIllaHHs CTaHy 3/I0POB’ sl HACEJICHHSI.

3po3ymino, MmO KOJ0 OOOB’S3KIB (papmalieBTa TyXe IIHPOKe 1 moTpedye
cnemianbHoi miAroToBKku. Hampukiaa, Mo)KHAa 3BEpHYTH yBary Ha OOOB’SI30K
dapmareBTa 3A1MCHIOBATH BaKIIMHAII0, IPOBOJIUTH OKPEMI IarHOCTUYHI TIPOIEAYPH.
ToOTo0 eBponeiichkHii 3BUYaitHUH (hapMaIeBT — 1€ AICHO MEUYHHIA MPAIIBHUK, a HE
MpAaIiBHUK 3aKJIay TOPTIBIIi.

MosxnuBo, came Tomy Jupextuna 2005/36/EC €Bponeiicskoro [lapmamenty Ta
Panu Bin 7 Bepecus 2005 p. npo Bu3HaHHSA npodeciiHnX KBamidikaiii (TEKCT, 0 Ma€e

BIIHOLIEHHS 10 €BpONenCchKOi €KOHOMIUHOI 30HK) [21], BCTAaHOBIIOE, IO CBIAOLTBO
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npo GopmanbHy KBadigikamio GpapMaieBTa Ma€e CBITYUTH PO HABUYAHHS TPUBAJICTIO
HE MEHILIE HDK 5 POKIB, Y TOMY YMCII HE MeHUIe 4 pOKIB OYHOI TEOPETHYHOI Ta
MPaKTUYHOI MIArOTOBKM B yHiBepcuteTl (4. 2 cr. 44). Kpim Ttoro, 6-micsune
CTaXyBaHHS Yy 3arajJibHOJOCTYIHIM amnrtemi abo y JIKapHi Wi HarjIsaoM
dbapMaleBTUYHOTO BIAJIUTY ITI€T JTIKApHI.

[linroroBka QapmalleBTIB MOBHHHA TapaHTyBaTH, WLIO 3allikaBieHa oco0a
HaOyJla TakWX 3HAHb Ta HAaBUYOK: (&) aJeKBaTHE 3HAHHS JIIKApPChKUX 3ac00iB Ta
PCUOBHH, III0 BHKOPUCTOBYIOTHCSA MPH BUPOOHHUITBI JiKiB; (D) azexkBaTHI 3HAHHS
dapManeBTU4HOT  TEeXHOJOTil Ta  (PIBUYHMX, XIMIYHHUX, OIOJOTTYHUX 1
MIKpOOIOJIOTIYHUX BUIMPOOYBaHb JIIKAPCHKUX 3aco0iB; (C) aJeKkBaTHE 3HAHHS
MeTaboi3My Ta Jii JIKapChKUX 3aco0iB, J1i TOKCUYHUX PEUOBHUH Ta 3aCTOCYBaHHS
JiKapchKUX 3aco0iB; (0) mocTaTHI 3HAHHS /IS OLIHKU HAYKOBHX JaHUX MPO JIKAPChKI
3aco0u, 1Mo0 MaTH MOXKJIMBICTh HAJaBaTH BIANMOBIIHY 1H(OpMAIli0O Ha OCHOBI IHUX
3HaHb, (€) aJeKBaTHE 3HAHHS IOPUAMYHUX Ta IHIIUX BUMOT, TMOB’SI3aHHUX 13
(dhapMaIeBTHKOIO.

BucnoBku Ta npono3uiii. B Ykpaini sk 1 B 1esikux kpainax poJib (hapMarieBTiB
00MEXY€eThCsl JIUIIE JOTICTHKOIO Ta KOHCYJbTaIliero namieHTiB. OaHak, JOCBiA KpaiH
€BpONH CBIIYUTH PO MIABUIICHHS POJIi papMalieBTIB SIK MPAIIBHUKIB ChEepH OXOPOHHU
3I0pPOB'st y 30epeKeHH1 37I0pOB's TPOMAISH NUITXOM BakiuHaIlii HaceneHHs. OHak,
11e MoTpedye 30BCIM 1HIIIHN MiAXiJ Y MIATOTOBII Ta HaBYaHHI (hapmarieBTiB. Ha xainp,
KBaTipiKaIlisi Ta HEBU3HAYCHICTh YKPATHCHKHUX (apMarieBTiB CTBOPIOE MEPEIIKOAH Y
BIIPOBAPKCHHI HAa 3aKOHOJIaBUOMY PiBHI HOBHX OpraHi3allifHUX HOBEJ y BaKIMHAIII1
HAcCeJICHHS B yMOBAaX amTek.
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MPABOBE 3ABE3IEYEHHS NOJATKOBOI BE3IIEKHU YKPATHU
Y IIOIYKAX CYYACHOI'O KOHIEIITY
(PEIIEH3ISI HA MOHOT'PA®IIO ITABJIA KOJIOMIMIIA)

Kpunnubkuii Irop €srenosuny,
YJIeH-KopecnoHAeHT HarjionanpHoi akaieMii IpaBOBUX HAyK Y KpaiHu,
JTUPEKTOP 1HCTUTYTY,
npodecop kadenpu HUBUILHOTO, FOCTIOAAPCHKOTO 1 (PIHAHCOBOIO MpaBa
[TontaBcbKUi FOPUIUYHUIA THCTUTYT
HarmionansHOTO I0pUAMYHOTO YHIBEpCUTETY iMeH1 SIpociaBa Myaporo

[ToBHOMacmiTaOHa BiifichbKOBa arpeciss mpoTH YKpaiHM Orojimia HOBHM IIIacT
npo0JieM HalliOHABHOT O€31eKN — HarajabHy HEeOOXiTHICTh BJJOCKOHATICHHS TIPABOBOTO
3a0e3MeueHHs] MOJaTKOBOI Oe3MeKku Hamol Aep)kaBh. AKTyalizallis 3a3Haue€HOTo
0€3MEeKOBOr0 CEerMeHTy MOTpeldye MOCWICHHS HAayKOBOT'O CYIMpPOBIAY BIAMOBITHOT
Ipylu €KOHOMIYHMX BIHOCHH. 3 OIJISQy Ha OKpeciieHe, MoHorpadis Ilasma
KonoMilis® € BeJIbMHU CBOEYACHOIO, aKTYaIbHOIO Ta HEOOXIIHOI I IPOOYIKEHHS
MOJIATBIINX, SIK TEOPETUYHUX, TaK 1 MPAKTUYHUX PO3POOOK y IapUHI BIIOCKOHAICHHS
IIPaBOBOTO PETYJIIOBAaHHA CYCHUIBHUX BITHOCHH y cdepi moaaTKoBOi Oe3neku
VYkpaiHu.

ABTOp perieH30BaHOi MOHOTpadii IIIKOM JIOTIYHO 3a3Hayae, 1 B IbOMY HOTO
MOXHa CMIUIMBO WIATPUMATH, IO ITOJAaTKOBa Oe3rneka YKpaiHM € HaJa3BHYANHO
BOKJIMBOIO CKJIaI0BOIO (piHAHCOBOTO 320€3eUeHHSI EKOHOMIYHOT O€3IEeKH, K OJHIET 3
HaWBaXIMBIMUX (GYHKIIA gepkaBu y cdepi HamioHanbHOi Oe3neku. He wmenmn
BaroMoro BoHa Oy/ie 1 B yMOBaxX OBOEHHOTO BITHOBIICHHS HAIIOi iep>kaBu. HaykoBenb
CHpaBeUIMBO BBaXKae, 110 MOJIaTKOBa Oe3meka — 11e OCHOBA, (PyH/IaMEHT HalllOHAJIbHOT
0e3MeKn, OCKUTBKH KOJIEH 13 PIOPUTETIB y chepl HAIIOHATBHOT O€3MeKN HEMOXKITUBO
peanizyBatu 0e3 BiAMOBIAHOTO (hiHAHCOBOTO 3a0e3MledcHHsS, a OMJKETHA CHCTEeMa

HaIlol JEp>KaBU HAIMOBHIOETHCS, B MEpUIy uepry, mnojarkamMu (BOHHU CKJIAJaroTh

® KoHIenTyanbHi aclieKTH MpaBOBOTO 3a0€3MeYeH s MOJaTKOBOI Oe3nexkn Ykpainu: monorpadis / Konomiens Iasno
BiranitioBny; JlepxaBHui onaTkoBui yHiBepcuteT. Ipmine. [lonrasa : Bumasaumrso 111 «Actpas», 2023. 468 c.
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omm3bko 80 BIACOTKIB HAJAXOJKEHb OOKETIB YCIX PIBHIB). Y IbOMY acHeKTi
[laBno KomoMmienps cTBEpIXye, IO €KOHOMIYHI BIZHOCHMHHM Y c¢epl MOJaTKOBOI
0e3MeKH ICHYIOTh B HE3aJIEKHIM YKpaiHi, IpoTe 1€ HE BPeryjJbOBaHl HOPMOIO IIpasa,
amke y IlomarkoBoMy koaekci Ykpainu, mo i€ 3 1 ciuna 2011 poky Ta perymiioe
BITHOCMHU Yy c¢epl CHpaBisHHA NOJATKIB 1 300piB, JAOCKOHAJIOr0 IPaBOBOTO
peryroBaHHs MOAATKOBOI Oesneku mie Hemae. HaBeneHe MOJOXKEHHs Ja€ MiJACTaBU
NPaBHUKY KOHCTATyBaTH — TMPABOBE pETYJIOBaHHSA O€3MEKH TMOJATKOBHUX
NIPABOBITHOCHH HE BBEJCHO B HAIIOHAJIBHE 3aKOHOJABCTBO YKpaiHW, MOKHU IO IIe
TIOHSITTS Maike aOCTPaKTHE, SIKE MOTPIOHO HANIOBHIOBATH HOPMATUBHUMH BUMIipaMH.

VY penienzoBaniii HaykoBiii po6oti IlaBno Komomienp 31iliCHIOE KOMIUIEKCHE
JOCIIDKCHHS. KOHIENITYaJIbHUX acCIeKTiB IPAaBOBOTO PETYIIOBAHHS I10JIaTKOBOI
Oe3neku YKpainu, BU3HAYa€ 3acaau GopMyBaHHS I[bOTO COIIaIbHO-TIPABOBOTO SIBUIIA
y (¢iHaHCOBOMY TIpaBi, 3’SICOBYE€ BIUIUB TOJATKOBOI OE3MEKH Ha JUHAMIKY
HOPMOTBOPYOCTI, BCTAHOBIIIOE 3arpo3d IOJIATKOBIM Oe3merli, Mo YCKIAIHIOITh
pearizailiio HallloHaJIBHUX 1HTepeciB YKpaiHu y cdepl onmoJaTKyBaHHs, PO3KPHUBAE
mpoOJeMaTUKy peaizallii mogaTKoBoi O€3MeKu B yMoBax (DIHAHCOBOT JIeIIEHTpaTi3allii,
0, B CBOI0 4Yepry, MOXHa BIAHECTH [0 HOBH3HU IIPOBEIECHOTO HAYKOBOTO
nociipkeHHs. Ha ocoGiuBYy yBary 3aciyroByroTh BHUPOOJIGHI aBTOPOM BHCHOBKH,
OpOMO3UIlli Ta PEKOMEHJAIIl WIOJ0 BIOCKOHAJIIEHHS YHWHHOTO IOJATKOBOTO
3aKOHOJ/IABCTBA B YAaCTHHI MPABOBOI'0 3a0e3IEUeHHs MOJATKOBOI OE3MeKn YKpaiHu.
OxpeMo Bim3HAYMMO TOM (haKT, 0 Y peleH30BaHii poOOTI HABOAUTKCS mepenik 813
OTpaIbOBaHUX JDKEPEN, OTXKE MOXKEMO 3pOOUTH BHUCHOBOK TIPO TIPYHTOBHICTh
JHKepenbHO1 0a3u MpeCcTaBIeHOr0 MOHOTPa(IuHOTO JOCTIHKCHHS.

[IpuBepTae Ha ceGe yBary JIOTIYHICTh Ta CTPYKTYPOBAHICTH OIYOJIIKOBAHOTO
nociimkerss. [{ikaBUM B METOIOJIOTTYHOMY PaKypcCi € EPITUii po3/iI MPE3EHTOBAHO1
MoHorpadii, B SKOMYy POOHTBCS HArojloC Ha TOMY, IO B IOPWUIWYHIA HAyIi JOCI
3aIIMIIAETHCS TOCTPA MOTPeda B OCMUCIICHH] MPOOJIEMATHKU MTPABOBOTO PETYIIOBAHHS
nojgatkoBoi Oe3mekun Ykpainu. I B 1mpomy acmekti [laBmo Komomiens 1inkom

CIIpaBCAJIMBO 3a3HAadad€, IO KOMIIJICKCHOI'O I[OCJ'IiI[)KCHHH [IpaBOBUX 3acajg
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(opMyBaHHA TOJNATKOBOi Oe3neku YKpaiHW, SK COLIAJbHO-IIPABOBOrO SIBHILA Y
BITUM3HSAHOMY (DIHAHCOBOMY TIpaBl, HE MPOBOAUIOCS. Y JaHOMY KOHTEKCTI,
3aCJIyTOBY€ Ha yBary BUCHOBOK NpPaBO3HABIA, 110 (akTopaMu, siki 0OyYMOBIIIOIOTH
CydacHy MpoOJeMaTHKy METOJOJIOTIi JOCTi/PKEHHS TPABOBOTO PETYIIOBaHHS
MO/IaTKOBOI Oe3neku YKpaiHW, € BIICYTHICTh: a) €BOJIIOLIT IPaBOBOTO PETYIIOBAHHS
MOJIaTKOBOI Oe3MeKH; 0) 3aKOHOAaBYOI0 3aKPIIJIEHHS CTATYyCy I0JIaTKOBO1 O€3MEKH, SIK
HAJNPIOPUTETHOT y cepl HAIIOHATIBHUX IHTEPECIB JIJIs1 YChOT'O CYCIUIBCTRA 1 JeprKaBU
B LIJIOMY; B) CUCTEMH BUBIPEHHUX 1 TAKUX, IO MPOMIILIN anpoOailito IHCTPYMEHTaIbHUX
OCHOB METOJIOJIOT'i1 MPaBOBHX JIOCHI)KEHb 3 JAHOTO HAIMPSIMKY HAYKOBOTO Ti3HAHHSI.
OxpeMo ciifi BIA3HAYUTH MPOBEJEHY aBTOPOM MoHorpadii poOOTy CTOCOBHO
nepioan3allii OCHOBHHUX BiX CTAHOBJICHHS Ta PO3BUTKY IIPABOBOTO PETYITIOBAHHS
nojaTKkoBoi 6e3neku Ykpainu. Ha Hanry mymKy, HaJlaHi aBTOPCHKi BA3HAYCHHSI TIOHATD
MOJJaTKOBOI OE3MEKH Ta MPaBOBOTO 3a0€3MEYCHHs MOJATKOBOI OE3MEKH CTAHOBJIATH
CYTTEBUI BHECOK Yy PO3BUTOK TEPMIHOJOTIYHOTO amapary cydacHoi (hiHaHCOBO-
IIPABOBOI HAYKH.

Y npyromy posauri MmoHorpadii poOUTHCS PsiJi HOBUX, aBTOPCHKUX BHCHOBKIB
CTOCOBHO OadeHHs PU3UKIB HOPMOTBOPYOCTI y cdepi NpaBOBOTO 3a0e3nedeHHs
nonatkoBoi — Oe3meku  YKpaiHM Ta  3a3HAYAETHCS, 110  HAWBaKIUBIIIOIO
XapaKTEPUCTUKOIO 1 3alOPYKOIO HAIllOHAJbHOI Oe3MeKku aepkaBu YKpaiHa Ta ii
MOJIaTKOBOI OE3MeKH, 30KpeMa, € SIKICThb HamMCaHHS TeKCTy [loJaTKOBOro Koaekcy
VYkpainu. XapakTepHUMHU pHCAMH BIUIMBY TMOJATKOBOI O€3MeKW Ha JUHAMIKY
HOPMOTBOPUYOCTI y cepi omomarkyBaHHS YKpaiHH, SK CTBEPIKYE MOCTITHHK, €
HEOOXITHICTE: 1) BHOPSAAKYBAaHHS Cy4acHOT MOJIATKOBOI TEPMIHOJIOT11; 2) MpUBEICHHS
NPUHLMIIB TMOAATKOBOTO 3aKOHOJABCTBA B KOHTEKCT TMOJATKOBOI Oe€3MeKu;
3) BIAMOBIIHOCTI 3arajJibHUX 3acajJ BCTAaHOBJCHHS IOJATKIB 1 300piB CydacHUM
BUMOTraM MOJaTKoOBOi Oe3nekn Ykpainu. HaBeneni TBepAKeHHS HAYKOBILSI MOXYTh
CIIYTYBAaTH MIAIPYHTSM JUTSI MOJANBIINX HAYKOBUX TOIIYKIB Y cepi BIOCKOHATICHHS

IIOAAaTKOBOI'O 3aKOHOJAaBCTBA.
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[IpoGnemaTuka peamizalii HallOHAIBHUX IHTEpeciB VYKpaiHu y cdepi
OMOJIaTKyBaHHS Kpi3b MPU3MY 3arpo3 MOAATKOBIM Oe3melll, mpo SKy HIEThCA, y
HACTYyIHOMY, TPETbOMY PO3A1Il MOHOrpadii, Ha TyMKY aBTOpa, MOJIATa€E y TOMY, 110
Cy4yacHI BIIHOCHMHHU CIIPaBJISHHA MOJATKIB 1 300piB, skl peryintoe [logaTtkoBuil Koaekc
VYkpaiHu, € BHCOKO pHU3MKOBAaHUMHU. ABTOp BBa)ka€, LI0 OKpeciieHa 00CTaBMHA
00yMOBJIEHAa HAsIBHICTIO TaKUX MOJATKOBUX PU3UKIB K HEBU3HAUCHICTh MOJATKOBOI
MOJIITUKU y cepl MoJaTKOBOT Oe3MeKu, TUCKPEIiiHI TOBHOBAXEHHSI OpTaHiB BIIaJIH,
KOpYIILisA, OpIIOPH, MMUIBIH, HET0IMKa, TIHbOBA €KOHOMIKA, HEJJOCKOHAIA MOAaTKOBA
TEPMIHOJIOTIS Ta HEAKICHE MOJATKOBE 3aKOHOJABCTBO, (DIKTUBHI MIANPUEMCTBA Ta
YXWJICHHS TUTATHUKAMU TI0JIaTKIB BiJl BAKOHAHHS CBOTO KOHCTUTYIIIHHOTO 00OB’ 3Ky
no cmiari mojatkiB. [lepemiueHi pU3MKU 3arpoXylOTh IMOJATKOBIA Oe3memni Ta
YCKJIAIHIOIOTh peallizalliio HallloHAIbHUX 1HTepeciB YKpaiHu y cepi onogaTKyBaHHs,
aJPke BOHU € YNHHUKAMH HCHAIIOBHCHHSI JICPKABHOTO OFOJDKETY 1 TOMY HAaMIEpIIOr0
Ta HaWBaXTUBILIOK IULIIO JEpPKaBHOI MOJITUKU Yy cdepi OMmoJaTKyBaHHS Mae OyTH
dbopmyBaHHs, 3a0€3MEUeHHS Ta peaiizallii IOJaTKOBOI TOJITHKH 3 METOI0
rapaHTyBaHHS MMOAATKOBO1 O€3MEKHU, SK OJHIET 3 TOJOBHUX CKIJIAJIOBUX HAI[lOHAJIBHOT
Oe3nexkn YKpaiHu.

YeTBepTuii po3nisl pereH30BaHoi MoHorpadii aBTOp MPUCBATUB IPYHTOBHOMY
JOCJTIJDKEHHIO TIOJaTKOBOiI O€3MeKH B yMOBaxX CcydyacHOro eranmy (¢iHaHCOBOI
JeleHTpaIizalii, BOEHHOTO CTaHy, a TaK0X ITOBOEHHOTO BIJIHOBJICHHS YKpaiHH.
HaykoBernp pesroMye, IO 3a TOTaNIbHOI, BCEYKpaiHChKOi CydacHOi IpoOieMu
VXWIEHHS BiJ CIUIATH TIOJIaTKiB, TepeNaloud TIOBHOBAXKEHHS KOHTPOIIO 3a
CIIPABJITHHSIM TOJATKIB 1300piB «HA MicIs», B yMOBax (iHAaHCOBOI ICIIEHTpai3allii, a
TUM OiUTbIIe B yMOBaX BOEHHUX peaiiii 1 HACTYIMHOTO MOBOEHHOTO BiIHOBIEHHS,
JIep>KaBHI OpraHW BIIaJd HE BUKOHAIM BCHOTO KOMIUIEKCY 3aXOJiB MO MPABOBOMY
3a0€e3IeUYeHHI0 TT0JJaTKOBOI OE3IeKH, SIK CKJIaJ0BOI C€KOHOMIYHOI Oe3IleKH, TOOTO
YCKIIQIHUJIA peajizamito ojHiei 3 HaWTOJIOBHIMMX (YHKIIA Jep)KaBH IIMOJ0

3a0e3MeueHHs] EKOHOMIYHOT Oe3neKku AepkaBu YkpaiHa. TakuM 4MHOM HEOOXIHICTh
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MPaBOBOI'0 PETYJIIOBaHHS CYCHUIBHUX BIIHOCHUH Yy cdepl MOAaTKOBOi Oe3MneKH,
0COOJIMBO B KOHTEKCTI (PIHAHCOBO1 JACLIEHTPaJII3allil, MPOJIOBKY€E HETOOLTHIOBATHUCS.

B onyOnikoBaHiii MoHorpagii OOroBOpIOIOTHCS SIBHI Ta MPUXOBaHI
CYNEepeyHOCTI MDK KOHCTUTYUIMHUMHU HOpMaMu-nipunucaMu OCHOBHOTO 3aKOHY
Vkpainu ta [lomaTkoBUM KoJeKcOM YKpaiHHM, a TakoX Te, KO MIpOI BTpaTu
JOXIAHOT YaCTHUHU OOJIKETIB yCiX PiBHIB Y (hOpMI MOAATKOBUX MUIBI MPU3BOIATH 10
HEHAIOBHEHHS JIeP)KaBHOI Ka3HU. BUCBITIIIOIOUM y CBOEMY OCIHIIKCHHI MUHYJIUH,
NOTOYHHUI 1, MOXJIMBO, MalWOyTHIA BIUIMB BIJCYTHOCTI IMPAaBOBOTO pPEryJIIOBAaHHS
M0JIaTKOBO1 Oe3neku B YKpaiHi, aBTOp oIy01iKoBaHOT MOHOTpadii, y BIaCTUBIM oMy
OpsIMOJIIHIAHIN dopMi, QOpMYITIOE HU3KY HOBALIMHMX BHCHOBKIB, PEKOMEH/IALIH,
NPOTO3WIN Ha NUIAXiB IIOJ0 IMOJOJIAHHSA TPOOJIEeM MpPaBOBOTO 3abe3reueHHs
MO/IATKOBO1 Oe3MeKkn YKpaiHu.

VY 1muiomy K, pelieH3oBaHa MOHOTpadis 3aciayroBy€ Ha MO3UTUBHY OIIIHKY,
BUKOHaHA HA BHCOKOMY TE€OPETHYHOMY PiBHI, CTAHOBHThH COOOIO IILTICHE HAyKOBE
JTOCJIJDKEHHSI, sIKe BIJIMOBIIa€ KPUTEPIsIM HAyKOBOi HOBU3HU. BogHowac MoHorpadis
MICTUTh IIE€BHI JUCKYCII{HI MOJOXEHHs (30KpeMa, aBTOp HE 3aBXAU JOTPUMYETHCS
XPOHOJIOTIYHOTO BHKJIAJeHHS 1HGOpMaIlii, MMepeMHKAIOYUCh MDK ICTOpIEI0 Ta
CYyYacHICTIO aHaJi30BaHOI TPOOJIEMAaTHKHU), HATOMICTh HAyKOBEIh JOCTATHBO
BMOTHBOBAHO OOIPYHTOBYE CBOIO TOYKY 30DY.

[Ipe3entoBana pobora Moxke OyTH pEKOMEHJOBaHA Uil TEOPETUYHOIO Ta
OPAaKTUYHOTO  BUKOPHUCTAHHS  BHUKJIAJadaMM, aclipaHTaMH Ta  CTyAEHTaMu
IOPUIMYHUX HaBUYaJIbHHUX 3aKJIaJ(IB, BUCHUMH Ta HOPMOTBOPLSMH, (HaxiBISAMHU, 10

3MIIACHIOIOTH MTPaBO3aCTOCYBaHHS B cdepl OMOJaTKyBaHHS.
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Bigomoceri npo aBTopis

BOAKKO BOJOJIMMUP MUKOJIAIOBIY
OOKTOp 0PUINIHUX HAYK, TOIEHT, 3aBiayBay kadeapu
KOHCTUTYLIHHOIO0, JAMIHICTPATUBHOT'0, €KOJOTIIHOTO Ta
TPY/A0BOTO IIpaBa
[TonTaBCHKOTO WPUAUIHOTO IHCTUTYTY
HamnionaibHOTO OPUAMYHOTO YHIBEPCUTETY
imeni flpocrasa Myaporo.

T'APKYIIIA AHJIPI OJIEKCAHIPOBUY
KaHIUIAT IPUINIHUX HAYK, HOIEHT, B.0. 3aBiIyBayda
Ka(eapu HUBLILHOTO, TOCIOAAPCHLKOTO 1 (PIHAHCOBOTO

npaBa [loaTaBecbKOTO WPUAUIHOTO IHCTUTYTY
HatioHaJbHOTO PUAUTHOTO YHIBEPCUTETY
imeni ApocaaBa Myzaporo, npoBigHuit HAyKOBUil
criBpobiTHuE Jlaboparopii gocaifmenHs npodaem
HAIlOHAJBHOI 6e3MeKku B chepi TPOMaiCbKOTO 310POB A
HITI BIIS im. akan. B. B. Cramuca HAIIpH Yrpainu.

I'HATIOK AHIPIN IOPIIOBUY
KaHIUIAT IOPUANIHAX HAYK, aCUCTEHT Kadeapu
KPUMIHAJBHOTO [IpaBa Ta KPUMIHAJIBHO-IIPABOBUX
pucnumin [TorraBeskoro 0puanIHOTO IHCTUTYTY
HamnionaibHOTO 0OPUAMYHOTO YHIBEPCUTETY
imeni fpocaaBa Myaporo, agBokar.




BinomocTi npo aBTopiB

'PUIIEHRKO I'AJIMHA 'PUT'OPIBHA
KaHAXJAT IOPUIUYHUAX HAYK, HOLEHT Kadeapu
[UBLIBHOI0, TOCIIOAPCHKOTO 1 (PIHAHCOBOTO IIpaBa
[TonraBebROTO WPUAMIHOTO IHCTUTYTY
HanioHaJ bHOTO IOPUINYHOTO YHIBEPCUTETY
imeni fIpocrasa Mymporo.

KABAJILCbEUNI POMAH OJIEKCAHJIPOBIY
KaHAUJAT IOPUAUIHUX HAYK, ACUCTEHT Kadeapu
TeOPeTUKO-NpaBoBuX auciuiLiin IloaTaBeskoro

OpUANIHOTO iHeTUTYTYy HarjonaabHOro 0puindHoro

yHiBepcurety imeni flpociasa Myaporo, agBokart.

RYIEITAJI CBITJTAHA BIRTOPIBHA
JORTOP (PLI0COPCHRUX HAYK, IIpopecop, mpodecop
Ka(eapu TeOPETURO-TIPABOBUX JUCIUILIIH
[TonraBebrOTO WPUAMIHOTO IHCTUTYTY
HanioHa1bHOTO IPUINYHOTO YHIBEPCUTETY
imeni fpocaasa Mynporo,
arkajsieMik Y KpaiHCbKOT akajieMii HayK.




BinoMoeTi npo aBTopis

KYIII[ OJIEKCIIl EBTEHOBNY
KaHIUIAT PUIUIHEX HAYK, JOLEHT, IOLEHT Kaeapu
KOHCTUTYIIHOT0, aMIHICTPATUBHOT0, €KOJOTIYHOTO Ta
TPYAOBOTO IIpaBa
[TonTaBehbKOTO WPUAMIHOTO THCTUTYTY
HanioHaabHOro 10pUAUIHOTO YHIBEPCUTETY
imeni fIpocrasa Mymporo.

MIXAMJIIYEHKO TETAHA OJIEKCAHIPIBHA
KaHAUAAT I0PUIMIHUX HAYK, TOIEHT, TOLEeHT Kadeapu
KPUMIHAJBHOIO IIpaBa Ta KPUMIHAJIBHO-IIPABOBUX
aucruiIin IloaTaBebkoro WPUAMIHOTO IHCTUTYTY
HanioHagpHOro OPUANIHOTO YHIBEPCUTETY
imeni fApociaBa Mynporo, wien Beeykpainebkoi
rpoMaJicbKoi opranisatii «Acoriamia KpUMiHAJIBHOTO
npaBay, CTApIINii HAYKOBHII CHIBPOOITHUE Jab0paTopii
NOCTiIKReHHA MpobJaeM HaI[loHAJbHOT 6e3Ieku B cepi
rpomajceroro 3nopos'a HII BII3 im. aran. B. B.

Cramuca HAIIpH Ykpainu.

SABYTA 10JIId IOPIIBHA
KaHAUAAT PUIUIHUX HAYK, ACUCTEHT
kaeapu KPUMIHAJBHOIO IIpaBa
HatioHaJbHOTO I0PUIUIHOTO YHIBEPCUTETY
imeni Apocaasa Mymporo.




Binomoeti npo aBTopiB

ITAIIIKOB BITAJIII MUXANJIOBIY
JNOKTOP 0PUANYHUX HAYK, Ipodecop, mpodecop radeapu
LUBLIBHOT0, TOCIIOJAPCHKOTO 1 (PIHAHCOBOTO IIpaBa
[ToaTaBecbKOro WPUAUIHOTO IHCTUTYTY
HanioHaqpHOT0 I0PUIUIHOTO YHIBEPCUTETY
imeni fIpocaaBa Myzporo, 3aBigysau Jla6opatopii
HocaiEeHHA TpobJeM Hal[loHAJbHOI Ge3nexru B cgepi
rpomazicbkoro 3nopos'a H/II BIIS im. akan. B. B.
Crammca HAIIpH Yrpainu.

I'HEJINK €BI'EH CEPI'IHIOBUY
KaHAUJAT OPUANIHUX HAYVK, MOJIOJUINI HAYKOBUA
criBpobiTHuEk JlabopaTtopii gocaigxenns npobiem

HaI[l0HAJbHOI 6e3IeKH B c(epi 'PoOMaiCbROr0 30pPOB g
HJII BII3 im. akan. B. B. Cramuca HAIIpH Yxpaiun.

KPUHUIIbKUN IT'OP 6BIEHOBUY
LOKTOp 0PUAMYHUX HAYK, IPOPEcop, CTAPIINN HAYKOBUN
CIIIBPOOITHUK, JUPEKTOP IHCTUTYTY, podecop radenpu
LUBLIBHOT0, MOCIIOAAPCHKOTO 1 (IHAHCOBOTO IIPaBa
[ToaTaBebKOrO OPUANIHOTO IHCTUTYTY
HationaabHOr0 10pUIUYHOTO YHIBEPCUTETY
imeni Apociasa Mymporo,
wieH-kopecrongeHT HanionanabHol akagemii
IPaBOBUX HAYK ¥ KpaiHu, 3acaymeHuil 1iad HayKy i

TexXHIKU Y KpaiHu.
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