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Dear readers!

You have an opportunity to familiarize yourself with the
first issue of "Poltava Law Review". The idea of such a
bulletin has been discussed in the scientific community for
severalyears, and we can only welcome thecidion of the
Academic Councilof Poltava Law Institute of Yaroslav the
Wise National Law University to establish this electronic
scientific edition.

The journal is primarily intended to become a venue of professiomahcinication
for lawyers in the region where they can exchange their views, experiences, assessmer
and forecasts. Poltava region has long needed such a professional discussion platform f
both scientists and legal practitioners since a number of pratiitkgainian scholars work
on its territory, and a new generation of young jurists is actively involved in studying
topical issues of branch legal sciences. The development of legal science in the region h:
a significant basis. Among its natives, who hawvede an outstanding contribution to the
growth of domestic legal science, we can hame an academician of the National Academ
of Sciences of Ukraine and National Academy of Legal Sciences of Ukraine V. Ya. Tatsiy,
academicians of the National Academy ofgjakSciences of Ukraine V. T. Nora, V. F.
Sirenko, V. I. Shakun, M. V. Tsvik. At the same time, | am confident that in the nearest
future the journal will become a universal one not only in terms of topics, but also in terms
of coverage of the leading laszhools in Ukraine.

It is symbolic that the first issue of the bulletin is issued on the eve of the 30th
anniversary of the independence of our Motherland. The outlined event encourages
thorough analysis of the leading role of the law in ensuring trgrgssive headway of the
Ukrainian state, contributes to understanding of the strategic directions of creation anc
evolution of the modern domestic stdmailding. Legal science should become a flagship
in the process of solving these problems, offer adeglegal mechanisms for effective
facilitating this task. |l hope that APol
of domestic jurists and become a powerful outlet of their proposals.

With all my heart | wish you effective and purposeful konew scientific
achievements!

A.P. Hetman,

Doctor of Legal Sciences, Professor,

Rector ofthe Yaroslav Mudryi National Law University

Academician of the National Academy of Legal Sciences of Ukraine
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CRIMINAL LIABILITY FOR FALSIFICATION OF
MEDICAL PRODUCTS
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Summary. The article is devoted to criminal liability for falsification of
medical products in Ukrain@he study is based on tharrent legislation oUkraine,
the Council of Europe Conventionon the counterfeitingof medical products and
similar crimes involving threats to public health, documents of\Weld Health
Organization on combating falsification of medical products, asagethe statistical
information and sentences of the courts of Ukraine, passed thad@rticle 321 of
the Criminal Code of Ukraine (CC) for the period from 2013Q20.



It has been proved that the criminal law protection of public health from the
creation and circulation of counterfeit medical products has signifgaps in the
criminallegislation andnsufficient effectiveness affs application.

Despite that Ukraine has international legal obligations, the Criminal Code
establishes liability only for the falsification and circulation of falsified medicioes
humanconsumptionleavingvirtually unpunishedor suchactionswith medicinedor
veterinaryuse,medical devicesandothermedical products.

Article 321! of CC providesseveresanctiondor falsification of medicineand
the circulation of falsified medicines, buthis punishmentis not applied due tothe
widespreadelease€rom imprisonmenton probationbasedon Art. 75 of the CC.The
effectivenes®f law enforcementin combating the falsification of medicinesis
extremelylow. Only 6.5 percentof the registeredproceedingsinderArticle 321 of
the CC weresentto the courts with anndictmentfor 20142020.

It is necessary to improve the criminal legislation of Ukraine accorditigeto
MEDICRIME Convention, as well as develop and implenmeasures tanprove the
professionalism of law enforcement officers in countering falsificatiomedical
products.

Key words: falsification of medicines, counterfeit medical products, The
Medicrime Convention, pharmaceutical crimes, criminal liability, criminal

punishmentpublic health.
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Summary. The work is devoted to the study of the legal nature of controlled
access agreements used in pharmaceutical activities, on the example of the
interpretatiorof the legislation of Ukraine, the European Union and the United States
of America. This study was conducted through a broad review of the literature, analysis
of regulations of Ukraine, the EU, the US, research and opinions of scientists, both
lawyers ad medical and pharmaceutical activities. The paper analyzes the essence of
the concept of "conditional permit for the sale of medicines", "the right to emergency
use of medicines" and the features of simplified registration of medicines in case of
emergeng. The purpose of using agreements with controlled access in medical
activities and the relationship between the legal nature of these agreements and the use
of nonregistered drugs are analyzed.

Dialectical, comparative, analytical and complex methvegl® used in the work.
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From the point of view of the idea s€ientific work, it touches on two aspects
of comparative research on ensuring the right to access effective, innovative and high
quality medicines, primarily experimental, but only if theirngel advantages
outweigh the risks.

The rights of specially authorized bodies, namely the European Medical Agency
(EU) and the Office for Sanitary Supervision of Food and Drug Administration (USA)
in terms of admission of experimental drugs have beeiestud

Key words: managed entry agreement®nditional marketing of medicines,

emergency use of medicines, simplified registration of medicines.
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LAW ENFORCEMENT ISSUESIN TERMS OF SOFTWARE AS
A MEDICAL DEVICE QUALIFICATION ON THE EXAMPLE
OF MOLES CONTROL APPLICATIONS
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Summary. Today, the latest technologies, mobile phones, gadgets, and various
software, mobile applications have become so deeply ingrained in daily lives of
modern people. According to statistics, the average user spends 6 hours and 43 minutes
every day on the Ietnet, using many different applications, including those that have
a medical purpose (for example, services for a doctor's consultation, decoding tests
online, fitness applications for weight loss and weight control, "female" pregnancy
planning applicatins, etc.). Every user of a mobile phone or personal computer already
has the opportunity to install and use a wide range of such applications through
GooglePlay, Microsoft Store, AppStore, and other online stores. At first glance, such
applications are peeived by users mostly as entertaining and supposedly
nonthreatening to humans. However, it is difficult to agree with that because the
development of modern hardware capabilities of both mobile phones (heart rate
sensors, highesolution cameras, oximesgretc.) and personal computers, as well as
35 the appropriate software, make it possible to bring them closer to medical products,
medical devices. At the same time, the use of such technologies for medical purposes
may in itself pose a risk to the usespecially if we are talking about software that is

a medical device under the Technical Regulations for Medical Devices. The study
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shows that the market for medical software is developing very rapidly and offers users
many options. However, among the auzald are applications that, according to the
law, are undoubtedly medical devices and may actually pose risks to human life and
health but have not undergone appropriate procedures to assess compliance with the
safety and effectiveness of their use. ligates a lack of proper control by the relevant
authorities supervising the placing on the market of this category of goods. Therefore,
given the "gray zone" state within the studied legal relationship, it is proposed to ensure
the legal regulation of thebove applications (both prearket and postarket stages)
by analogy with medical devices according to the level of risk, placing appropriate
obligations on developers of such applications amthorized monitoring bodies.
Keywords: applications, softwa, medical devices, the Directive on medical

devices, regulation of medical devices
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Summary. The article reveals the peculiarities of determining the grounds for
conducting investigative actions in a dwelling or other possession of a person, in
particular, aninspectionor searchBased on the study of materials frone national
judicial practice, it is established that there are two diametrically opposite approaches
to solving the issue of the legality of conducting an inspection of a dwelling or other
property without a decision of the investigating judge. It iteieined that: ajhe
essence of the first one is reduced to the recognition of such investigative actions as
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legal, and the evidence obtained as a result of their conduct, admissibie;nin
argument in favor of such an opinion is the granting afintary consent of the person
who testifies to the absence of violation of their rights during the search or inspection.
It is established that the content of the opposite position lies in the recognitiothef: a)
only basis for conducting a search orpestion of a dwelling or other possession of a
person is the decision of an investigating judgehb)evidence obtained as a result of
the specified investigative actions, carried out without the decision of the investigating
judge, is inadmissible. A ttical understanding of the empirical material and normative
constructions, as well as an appeal to the practice of the European Court of Human
Rights, allowed the authors to conclude that: of the procedural code, may be the basis
only for entering a dwahg or other possession of a person, but not for conducting an
inspection or search in theilm) taking into account the need for a narffmgus search
I search actions aimed at achieving the goal of urgent penetration, which is inextricably
linked with urgent cases, it is advisable to amend the procedural law, which directly
provide for the possibility of conducting a search and inspection of a dwelling or other
possession of a person in urgent cases before entering information into the Unified
Register ofPretrial Investigations.

Keywords: search, inspection, entry into a dwelling or other possession of a

person, urgent cases.
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Summary. A universally recognized feature of a democratic state is the guarantee
of the right to freedom of thought and speech, the free expression of one's views and
beliefs, particularly the freedom of the press. The realities of Ukraine's membarship
various, primarily absolute monarchies, and then the strict standards of the Soviet
Union's censorship made it impossible to properly develop freedom of speech, despite
its enshrinement in that time's constitutions. A complete study of the righttinfre
of thought and speech content by domestic scholars became possible after

independence and the adoption of the Constitution of Ukraine. Currently, the right to
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freedom of opinion is enshrined in the main international human rights instruments and
guaranteed by the Basic Law of Ukraine.

However, the development of public relations, interstate, and intercultural
communication, as well as communication through the World Wide Web, necessitates
further scientific research into the content of this right amel grounds for its
restriction. Thus, multinational democracies such as Ukraine are characterized by a
diversity of cultures, religions, and lifestyles. Under such conditions, there is a need to
reconcile freedom of expression with other rights, sucheaslém of thought, speech,
conscience, religion, or the right not to be discriminated against. Balance of interests
and peaceful coexistence in a multicultural society are possible through an appropriate
level of tolerance, as well as legal restrictionattare necessary for a democratic
society in the interests of national or public security, to prevent riots or crimes, to
protect health or morals, to maintain dignity or the rights of others.

The article analyzes domestic and foreign scholars' positicineomesearched
issues, current legislation of Ukraine, decisions of the European Court of Human
Rights, and decisions of the Constitutional Court of Ukraine. The differences in the
approaches to understanding and legal regulation of freedom of speleeltradition
of European and American constitutionalism are emphasized.

Keywords: democracy, human rights, freedom of speech, tolerance, restriction of

freedom of speech
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Summary. The paper analyzes the zemstvo legislation of the Provisional
Government of Russia of 19iuhich provided for the expansion of the provincial and
county zemstvosoOd powersperviaaoh overitreih actdsities. d mi
Having subordinated the police bodies to the county zemstvo, the Provisional
Government significantly expanded its powers. However, the legislation limited the
z e ms t wmanaakcaphdty as it withdrew cities from themstvo selgovernment.

The volost zemstvo received administrative powers which had belonged to the volost
board before the February revolution of 1917. The Provisional Government established
controlofthev ol ost zemstvobs activities by th
The legislation did not differentiate between the powers of county and volost zemstvos,
which |l ed to the county zemstvosd effor
ofthe vol ost zemstvosd activities. Attem]

the volost zemstvo to the county one contradict the principles of locaj@efnment.
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Organization of the police activities, protection from unemployment, providing the

population with food, welfare of servicemen and their families, providing the army

with food and fodder, mobilization activities, medical care of wounded servicemen

became the tepriority areas of the zemstvo sglbvernment in the second half of

1917.

However, zemstvos could not perform their functions effectively due to insufficient

funding and extremely high inflatioAfter the February Revolution of 1917, revenues

to the zemstvo budgets decreased due to the refusal of zemstvo taxpayers to pay taxes

which was one of the reasons for the gradual decline of the zemstgogethment.
Keywords: zemstvo selgjovernmentrevolution,z e ms t v 0 s semgivo we r

legislation,volost zemstvo.

1 sMisOdeso € O . i tg tveESdizE dgd W ] -HOdAsA Is 'te te .2 O 1fiG
COOdz' L Oststetsdz toj Wistcds dgj Isss wCdm ° HJYJ (
f co datso Oy j dg B Myjosets MOBso oW HIzo Odzdzw .
Hy BsCtcOIsdyde Mddzd vSteO® ded ' Mdzv [ Kisdzj ot
fso0WLOdd-" 'L H' Wdzr dg' s i Myj o sets MOt
HO' BBtsy dzd @ * Mls CteOh jJ LiesLEzd Isd By dds
Mlstsw s fJjtejJH O Myjoeodd MOBse tcW HIzo Odadzy o3
sy d3d fydzj dzdzv ftesyd MEOY " fiplskDdis adzisj dzdzvn d Mds j d3c
MOdtseo oW H zo Odzdzw .

¢S lszOdz' dz' misfmdz'lsH xRddzdzw  ddg dsts & dz¥H 'ddsS ‘fitpve )
Hisfme " HEIz LOCtsdzsH O9 Yytsae ts tesL h dtej dzdzw fts
MOse tcW H Izo Odzda” . l osB dzj d&30 Hy Yy dzlstcOdz" L C
fsodzetso O j alase s’ M@ dsso oW H Iz 9 O dzdzw oy MJ L
LSO dad .

blsOdz BftcOyYs 9 Odzdzg? tsBteOdzs’™ f tetsB dzj B3OS ¢
SO HMmdg e B Hdz Mis! ftese j HJ dzdgv toj W Sted3d
L z dss o dz¥ OS¢ sod?2 " dsjtejfm HEts fttse dzi d3d

77



ftosBdz BO MIsOdZzO Htoj HAZJ Issd3 HisMdz' Huj. didaw
[ Ole " [ debhts, { JHY CF des” IEE2; 3; 42 d m] "dEOgd: Lisdzydz' o
990y 08 s h 5, HtsMeo " H "  HetlkteaCd HB
tejotsdze y' 0 1917 t. diyJ MOl SCtedMmded d3 k
J i stdplsOIKsz0dz" L L OSCtsdesHOoa ydrm OGS 98 uvddi
hsHts totsL h dtoj dedey ff SoRiztsh O jsdg' s sl g F to dzfy 'dfind
f so dztso Oy j dz' odzcmdesets L j dMiso O IsO totsL O3
osdzsmdzedr L j &3Mise dzO fted S dzOH' 1 sdzlsOo M! € Ba
1l ¢ dzOH thdtso desels dagQlg fadZw O difitcts ¢ z B | to dzfn
L j iBffpfils'Odetso d 118 SsQiztsty.j dddarO '8 90 t. ) dzOH O9 O
f so dzse Oy j dzdgw H dzw Zf tcOo dz' dzdz® B Myd o dd3
slstcddzOdzd OHB d2' MisOIsd o dzts o zOHd Hdd&W od
L OCtsdzsH Qo flseats f jtoj HB Ow@dztsH ' Wiskts figds Sds? A g d
GkB Jj tdzOIststc O, Gk jtodzms CStsets "L L Jgdsm €dn
fsdz' y' . [ Bd3j yJ d& f so dzetso Oy j dadav ‘ dzOH ¢
OH 3" dz' MisteOy " ° mMzddtjyuddd fddydf od
ZzOf tcd €' dfyf OlsMhmm mm Mmis. LJdBMlso © HBHRBOG Odd
fteso jHjdzdz" HJ] BsCtcOIsdydes’™ tj Wistedzgd MO o t
1 " fdzw [ lsdgjots’ twjowsdze y' ' 1917 t. udad3
fsodetso O jdedz? L j dsise. 1 sMisOdeso s o tzko 4 B
"L Y sMOH G izB jcilzdzEQicE® sastc” 9 9 " U H ¢ 5dzOdzdzY tSE
tewH f6CdzOHOs dz2O Gk jtdzn! Cdr SCBiIgDc’ 9,
ftso stsodms SR MO’ o. sddzyomsej od¢ tsdzOd
FtcWwH HBtkzyOs | tedkifzcd®dPiz wlkdh! ¢dr LkfttOo, (
ftseo’ sso dr IMpieadoodddds totso " Issodr EftcOo. vdd

] B J tedzm € J "L LJBMm Cda &' M Sda MftcOo
sMC Oty zoOlsd ' M jdzdew HJ oy O@RHzd s Btec Odz' 9 L
] Sodetso O j dzdzgy e kB jtodz €dr ' f§tseo ' Istsedn

1890 tc. L L d3° dzOd3d, odej Mjdeddsd HEsS dz' SGE IS

/8



g dzv 1917 t. 1tMisOdtso O tetsL h dqted zO { ts9 dat
Cdzh sets, o' HedRtsgal dzdEPs tetsdlzd f Oy, tec Odz
LOBjJ LY jyjdedzg" H'  wdzt dgsfyls® B ' 6" Oy , L
CGtoetsdBOH M C 57 BJLYJjSd, dzZOH Odzdz 6 ed H d ydats”’
1 s s’ L jdfm! € LBBted Isite dodsdiddh Isfwiaigfo tf ts
2 L Olse jtcHY zo Olsd f smisOdztso d o sdzts mdzd n L
Bj ckosRsets &O2d0, (s L& 6 L j Bn Sda
£C dzOH j dzdz?v s sHOM! Cdrn HESE o tstc-1460]s j to d3’
) sMO®@ uvdBYUOMBo et bkEeWwHE Mklkk' st B d
H' Wdz dg' Mlss LJdBM! Cses MOMso tcW HIzo Odada” . J
B dz MstcO® odgzlste’ "dz' 7 MftcOo ' HdZWcOdzd &z
f Hfted BywhBd, ¢(omsodsed {8 diffed ddgj dzdz'yf
MlsOlkmikz hdvi' o M cdkzyj ddz. 1 d i3+ € i ts
H' Wdz dz2' sy f ' HdzW e Odzd kL ¢tsH Y j dadz® L B
B dz Mistesdz o dzgzlste” "dz' = MftcOa. 1 OGdZYH L O |
SO ftcOotsnddijdes 9 O Sk jtodz! Cd2 Ctsd3' MOts.
f" " HdzZW e Odzd L Olse jteHY Jdedz® GlkBJtedzin! SSGt5 § t5C
vsd Zyomsed?2 EZtWwH o' HB3BOodoeMmw o' H OHA dz
L j d3fMmis o . 109 HWECSd " HY SteWHC zo Odzdistc cdtsld o1l

& &y, LjdBMso O tkted®Odd OHE dz MistcO
sdByomse séts ff sdztsy j dadaw ftots d3 dz' y' ¥ f o
H' waz dg' Mls! ftseo kot ! d& y' ', ofmksOdase dz

ftes ftsH' dz § s9) BOAZOdzdIC iz flaAH oy stso 5° o' dz'
Ly a3 Sddg ° &3 ! QA3 2fOo Od3 [ 6, M. 7

1 smMsOdzsoa © v ddBYOMBse G ts Ztow H Iz cl tots L ¢
ClosdzOH M €J EZYtcOo dz' dadzv o3 Mise o' H 8 dzd § da¥
MOdse tcW H Izo Odzda” yd d3 YyomlsSCsots B34 ¢
fso Issotsetts L j d@Bise . \dFjBRprt QR drilstlz ~fty dg j IO o

79



B MlsO, LB 't 'L & M ¢’ dzjtezrnts@BsMmMls’ {§s0cC
1917 t. oftetsHtsey 10 twtsC o, L dgj dgh kz¥ yd
] Sodetso Oy j dzdgy o sdzsdzsets L J d3flso O o tcj clz
fte8 oatsdzsmdzgj] L JjdiiMm! €J EZftcOQodz dzdzv e o© " H 21 &
HtS o' HOdzdg" otdzsmdesets L j d3Misea © dzOdzj 3 Ols-
FftcOo dz' dedew . | sdzsfdzj L jJ 3Mis oitssdg@alsts L g IS @ Izl
yde ' dzi dz ftcOo sydsdzd , f tcOp OR dzh Ofplr(H ' Mo & s Az
sB ¢ d&zOH Olsd Ctesh sodd3 Y BHOLStSd dzj telzn tsd3j
oMsOdzso dz 9 OlIsd L BSIG(J, hts LOBJ LY jykzeo Odzts
1045]. 18 fodzetso Oy jdzt otdzEBmdesets L J d3mise G
BO2 dsBetetsh so dd&zd L OMmtse Od3d, LH' 2Mdaj dedzv I
s sH Ot 9 Odadz" , EftcOo dz' dzdzv H ' W dz dzg' fMlse
Msy' Odzt dzgd - EMlsOdzse SO EMlsOdeatse Htc' B desG s
o sdzOdzdzy teL § StEW H )Y JjEE zOHWECENY @ @ ©G t
9 jlsjted dzOtcdzsets dzOcdzWHEZ, LOBjLY jyJ dd" Bd
EtodHdydes' HBYGSBsed dzOmMJ dzj dzdzé , dz2OcdzWv H L C
CletBOHM! CSEets fsteWHEE BJLYJGC, od tsdzO«
LjBMlsoa © uvddyoOmtse j f sdztsy J dgdzv o ° H dzts M d dzts
MC ZOH Odzdzr My dME" o« ' B, Ctslste f' HdzW ¢ Oc
o' 2! Cs0dn f so d dedzts s § 2 dzO0 M dzj dzdzv d3; s
o' 2M CcotsMmMdzzy Bso y' 90w dgOH Odadzs dzef B i 5 tigts dz{f o fi

v LoaoOwLCE "L LOf tetso OH Y J dzdg¥ d3 o tsdzts iy dz
&z Co" Hzo O e Odzd otdztshdsets k2 tcOo dz' dzdzgv :
sO " demisdlskls otdsmddr MisOth dda. We f 50 dz
L s o 2.

10 9" HABB dzgz 9" H L 3! CStsets L OCtsdetsH O Mis
ftcOots L jd@3Mmlse dz® CHjB o tstg j0dzcdz"dzOBlz H ! L OC tsSdzfsH |
FtewHlkz d&ZOHO9 Odzts o tsdzsMmdzdds L J di3sMiIso Od3 f e Oo s
LH' 2Mmdz] deddry! GsMfs'HOde! dzesls® [ 8, M. 1047].

80



vd dizyomese j f sdztsy J dedeW tctsL 3y yzo Odzs 59
L BSicttt®L f SteWH YSec s Bicd DEAzO Yykd e OBtdec Odzlz. s
otsdzsde LBtstcd BOdZd ftcOQots odL dzZOyOlddi ste!
ocdzsmdzd?2 L jd&3M! Cd2 Ctshlsstedm O §ftsteWw HBS
oMisOdzetso dzt 9 Olsd teL B t6 otdtsmddr L Jj B! Cd-
Lidi3M: €dma dzgjHts BSE ' fjd2 "sHB L j &3 €dA
2 tobLiBtWH)Yjddz" £ @Bt ©PEBR@2 tizp dgdz 2 dz0 s
fticsoHdIsd fjtcjo' ' eSSk H' wdz' detsfls' EftcOQod |

1 s9 datso Oy j dazdzv o Bdztsmdats’ Z{f cOo v d 3y of
COdzzL jodds fteddydftsds dzO Ho' Yyofmilsddzd : L
o' 2M! Cp jdz2 Ms@WIsdodzj Lk tcOo dz' dzdav . L G Odzk
Ef cOo dz' dzdzv L O Mls. 76 HB fBodatseo Oy j dz )
LjdBMs Cdrn LB 9 SO f HEBIssa C O dBOIJ o' Odz
Ly BB Cdr Chiststedm’ o, Istzlgig® dztsls @z fladas o § o O dzd
fsHOdzdz" MkzuHtseadms Lt 8 E MfttOo Or L J BMls
H' Wdz dg' s EftwOed [8, M. 1054]. 1 G Hdzts
o' 2! CBoatsGts * OHA dz' MlistcOlstefcpddgtsHeds) dizdfvic Om e
OCIk" 9, Wnotetligzo Odzdz" L j &B3M* € dr odBBteydrs M d
hsHis ftosHBse 5dz ydn mMf cOo , LOBJ LY Jyd dadaw
HSLoBdzZ' @ dzO BEZH' 9adzdylsoe ts, odHOYO {ftsme ' H-
ShBiesd@OH iIdtfttse s O tsf sSteW HC Iz, dzO H O dzdz"
fsfjtcjHds sets Mdz' HiMlse O. l sdzsmdzO@ E§f tcOo O
fcsMOHtsoddz SMsB O M' dz M Ctsets EZ§ tcOo dz' dadaw
tesLfstewHyjdr [8, M. 19568ktcd @G , Is ® S'dztstit
we' odatsHddd LO &Bjy' SCti@fjlkjdy’ ' ttteOds
LJd dBMisets § 5C dzOH J dzts L dzOydzz yOMmlsddzz Isdn- €
ftso' stso’ 2 OHWA dz MistcOyYy' = O ftso ' Istso sd3kz

1 4 BB €4 Ls@®Gsts ditsBHO@e ts . fso jtocrntots oL d3j
Gkejtoedzs Ctset58 fseo Issoadr L Jj d3Mise, dzd

81



fseo Issodr L jdiMlse ckejtodeM! Sz, Mt dzj to' H
sdd3yomtse j f sdztsy j dedaW oftctso OH d dztsj d3yise Pts

ftso' stsosdgz Gk jtdzm! S sd3dz L J d3Mis 9 Od3, h
MOWBSotcWHEZY Odzdzg? . v OS¢, oBdzsmdz 6 dzOMdz  dad
Gk jtodzm! Cdr G dzOfMdzed~=. [BMWGE Gttshtsadn * d
LJ dBBMIsea © o MmlsOdstisepdze oLQjdzdMm ' 59 "L B sSte (. v L O¢
odzsmdzy L j d&BMlses dBsedzs BiOIsd EZyoOmls: dz

kB jtodz! CSdds L j dBMlso Odsd. | sdzsmdz’ L j disMilse O
fso' stsodd3 Gk jtodzm! S dds L j i3smiss0@zaEzf H s#606
BsMls' © O hdwiseadms MftstclzH, sfme " Isd, s A
lstcd d3Odzdz?y B dzOGBBH  2ded - L OCdZOH' &, Htotso jHJ
steceOdz L Oy" ’ L j dgdzj tctsB Miso O, 3" My o s5° it
Satstesded § WOy ted HiaPydslzdz H s sdi3scd dzOMj dzj dz
osdzsmdzdr L BBt 9 ' H&ZWcOdzd L Olso j toH Y j dadz®

1459146 0] . 1 s Istsa O LM CO EZ2ftOo O d&ise dzC
oftcsHBO Y Hotmn Isdydz o L' B taGOdsdic s sfigztsHp Godded"
fdlsOdzr . | kBJtdzinps € ‘ ftso sso L J &g+ € °
tejo' ' L' eabdsmdzedrs L JjdM Cdr sMisOdzse [ 8,

s s dzls tc ts dz LO H' wdz dg' Ml otdzcmdesets L J-
ftseo' ssolkz OHA d2 MEEBYO MBS o twElO Isfs ® dzthbylj dzdzw
GkzBjtodzm! CtsAzz Ctsd3’ MO o’ 9 dBBOcOIsd o' H ¢
fsLOyYyjtcetsotsets L OM" HOdzdzg" HdzW teBLEdVHE L C
te' h j dzdzv o tsdzsfdz L j d&3fy? € LBtsted Bk L ts

ftso ok OHA d MlscOY" °'. 1 0 shmdss®™ 0.
ftedLifddzdlsd H'8 ftsMisOdse obdtshdasets L j o
ftocso jMisd fjtejo ' teCkz 2tsets H' Wdz desfyls® [ 8,

{Isxd, cudByuomtsej { tsdzisiy jSdgdz 2 fftdcdso dp tlptas f
fjtcj o Oy dzz Y ofmis d dzlz sBtsodwWL C' o, w g L O
Gk jtodzm! Sz * ftso sotsdiiz L j d3lseo Odz,  j t

82



ftseo ' stse j LJBMso © wlstcd 3Odzd fteOots L H
o sdzsmdzts G s tsj difigJs © Og dzOfyls d o ts H dzw iR My ot
1 OCsdzsH OQoaMmMlsots uvddByYyoOmsetsets ktWHE d&OH' d
9 IZOH 58 ZOHOdZs 2@z ddLCEZz {§tsodztso Oy j dz
f smdzOBddzsc OH A dg' MistcOlsdo dzgd?2 SCdzlstesd. L O

1 OC tsdetsH O9 Miso s s Byomtse sets Ztew HE dzJ
fseo ' ssodn * otdsdds Ljdhlss, kskkz &
L jBMIsoa O dOBOcOdzd MYy MORsMmis 2des oadte” h dlsd
[deetstesHM' €O L j BN CRMNiEGEODO, bki-® Owafszo v
fso' sosedts L jd3Mlsa O L Odzdh Odzd mw § d Is O dzda™
fdlsOdedzy OctOtedesets o detsBdylses O, e O
CkEmMlsOtcdzdn ftotsdisd dz' o, LOBJ LT J yd dzdgv H " W
' HOgadarsmdetsets L j d&3Mlso O (e sdzlzo Odztsmw o °
ftotsC Ols dzd n fzdzCIs' o, f ctso J HJ dzdzV Hto' B dzs @
L J d@3dz etsB Miseo O, MOH' o dzd Yyadsd]O. ' M€ tisHsdDjtedp@® o Ote
o' HdesmMddz 3"  ftso Istso dzdg Mis ® dz@ts fif dzgd dgafisi b 5
1 sdzZkOeom! Cdmr Yo ssodrmr LB 8 L 9o jtodzizdzd iy
ltoslsjy dzdhj Bk GtolkzHdz 1917 to. ftso Istso’
totsL d3j Y zo Odadz ftsodetso Oy jda@ B Y Htso ' Istse d did
[ dcetstesHM! Cses ftso' stsosEts LJ dBMisea © L OLd

f so dztso Oy § dz fseo Issotset o tsdzsmdatse s L J «
fso ssosets L JBMSoaO o HdzMmdlIsddzj Is mw: ¥ st
s tc d d30 dzdzv , 9 dC sted Mis @ dzdzf ¢ SHsOfpdy'Istodsd -~ L {f
By &2 stcOyY' v, M dz M CsesMf sHOM! CO S|
Bjlsj stesdzse ' ydzd n MlsOdzy ' 2. [ 5 9 "' H Odadgv

sStceOdz' L Oy"' # ftesC Olsdzd - fzdzCIs' o, o d¢ tsdz0
sirnd € M OKHGESots [ 10, Otc ¢ . 12] . s O

ZO RO Odzdmw f jto] ¢ dzOMIsd dzO o 5 dzts ndz' L J o3fr
LBjtejGIlsd LO MtsBiss HftcOots Ctsdzlstotsdzt 9 Olsd H

83



1 OfM' HOdzdzw f Jteh drn o tsdzsmddfts days st@ jotc j dn'd
ywolsdze 1917 t. 1Btsted MWistodilzeo Odzd o tsdzts dz'
Ho © ydzjdzd EZftcOead, §dMOte, BEREOdls,jtc, MMmls
[ H dzts y O Mmdzats L ftcsoJHjdzdz" &3 o dBfStE’ 9 fso
ftcjHMIS@odad SH o tdzsMisj 2 JteOys o Odzd dzOH 9 Ml
L § di3Mis e, M¢ dzOH Odzd  dzO dzd L 4 &3+ € d A o ts dzts
ftcdBlzlsC o " MlisH [ 9, Ot ¢ . 7, 8] . ¢z dzO»
fso' s’ L jdmlseo © dzj o Mig@kldssod dzd IsC) " taid IsCHS tdfi] |
osdzsmisj2. [ dhj 3 GtolzH dgv 1917 t©. o' HBLI
LJdBMsSoa O LO EZyoOmils’ ftcj HMsSOodzed " @ © ' H 9
o' h jdedg" ftets ftsH'  dz fso' sk dzO 20 o tsdztsfylsj ?

10 CtteslsCd?2 ] teffj ptOytslal 2 y@fjllz? " sMls’ o t5dzt

2O dZzZOc sHdIsd Metss H'" wdz! dg' Mlsy . 1 tSedwWHE dzC
MftcOoa Or & Mydlosets eMftsHOMsa ® uvddkyomt
Ctsdzso d Yydzj dzd o sdztsfdzad = E{f tcO©o ' fy@ bipkdzy B3¢
fseo Istsodn L g &3+ € dn Zf cOo, o 5 dzts iy dz’ L J
CdeW sted3gOy "t o ftets dzOBEIsd? Htsfhe ' H. ¢ dzj t
stcd Odz' L o Ols Mo s twtsBBBISk dzOdzj ¥ dzd d3 ud
B Myjedn GCtctsdZOH . v sd3lz  dirgfjfipw dzd d CdigjdidZ oG IS
f smisOdztso d , odBOcOdzd & C9' HOY' L j &i3Mise O

ftedf ddevdzd H' wdz' dg' Mls! EftcOo.

VL Htekze' 2 todtsoddze 1917 t. §t' tstedlsj Isdac
MOksotcWHizZo Odzdzy MIsOXZO Gicé Odz'BUS@YEISW B ' VL dz' |
LOBjL Y J Yy dadzgw dzOMmj dzj dzdzw ftocsHEZC IsOdzd no
9" M CBsoatsmMdzeyBBO Yy ' 8 ° yYydzjdz' ¢ "7 M 3 2,
9 ' 2 CsotsmdzezyBtsoywvads, LOBJjLYJjyj dedgv Otcdz’
ftetso j HJ daZvL Odgls 8 dzd ~ LORSH " 9. [Cte" &3 y! ts
odCtsdzzo OlIsd WEdSCy" " fjtejHBOYjdd 1 Sdztsy J dac
fdlsOdzdzy odte' "o Odkzs L jdiMses E yj?2 yofm,

84



o ddesid dzd v dzO tesL cdzZv H dzOH L 9 duyjORfiglzdSd A (Ltcee
20 MmMjtefdvw 1917 t.: s o' HCtedlslsw YOl
Isj Olstelz; s W' dzOdgmlzo Odzdzg? BEZH' 9 dzgd ylso © 3t
B 64N

sjtke ydm! L OCtsdsHOosMisatsdz vd BYOMtsk 6 ts
ftosW MY " dz€ so i IshgjctOsd) L0y ¥z L j s S M " dz
my ' dz€ d H S o 9 ' H OdzdaV 9" Hdztsd dzd yw i dl
mMzzystsoy' 9, cSsLYBH dz sBBOOWLGE 9 d3 ¥ MY
odtc’ hjdadz? IstclzH tso d r tcjCUstsizl jdxlzHe @5 ‘02 figtld" HaOmEOB
ftosW M  2ddr " dsjtejm @ L jdM Sdr Mdzzy B tso L
ftcd ckBjtedzm! Cdmn ' o Itsodnms L jd&Mm: Cdrn Lk

dbdzj tstecOded L j dBM' Ctsets MOBsoteW HIzZo Odadzy ¢
WEdeCy' B dzjOisipiE®dsdz st W' dzOdeMbkzo Odzadew SO
tdet vyt T . 10 kEd@dtse  j Stdesdy ydes® Stedrd ud
mMdmisj dsz W dzOdzmize Odzdz” L j d&3M! Cdr EkMisOdatsoe .
MWwcedza@ 0250 ftcdL o j dzO Hts dy gz’ € jsdsMiBYE @ ¥ 1 d3k
OHOIdMY HB fLJyuss. 1 " Mmdzw [ s ilsdzj o ts5° tc j
Lid@M: €da §ZOIsdzd¢ ' 8 Mf zOyko Olsd § sHOISC
LJd&BM! CSdr BEHYJI" 8, hHts MlsOdzs tsHdz “ 8 L
MOdits o tc WH. Iz 9 O dzdz

l dmdzeseo € d IsO vio€ tetigs tydfylzs'ds, L OC tsdztsH O9 Mise
MCOMEzZo Odzs OHM dz' MistcOlsdodzed?2 d2OcdzvH L O
fso' tsotsdBz L j BBMisez Bt Oded o dz' y' v dd
f so datso Oy J dzdzV . B QSO desst o' fipsdE 0 ©  d3ts ) dzd o s
B MsO 'L m¢ dzOH Iz L j &M Csets MOBSotWHIEZS
OHd d2' MisteOIsd o dz' f so dztso Oy j dadav w gt HiS |
o sdzsmdes sz ff tc ©o dz' dzdz® . vd d3yomtse d?2 Ztow H
otsdzsmdzse s L jdsMlsoa © L BBSCE ckBjtods! Cts5°
oL BB yzo Odzs f sodatso Oy j dedz? s ssoadr )

85



ZOBOC Odzdz 5o kssoadn L jdishlss &GOS MIBOd ds
oMsOdso dlsd Ctdzbttdrtss@dzBE & &L gzdisinlso ©. 1 C
“teOtern ' ydaj f' ' Hf stcw HC kz9o Odada” o sdzsmdzs 6 5

ftoddeydf Ods d3' Myj otseéts MOBso oW H Izo Odadav .

[ 'IsjcOlkiO

1. J]otsLHdC l . 4. 1d BMso® vVCtO® dzd o
1917 s 1O EZ C s ' Mfsts@ g ydzsc s W OSCkdz' Isjlsk 1 Of ts
Zdz' o j tef@PlLjOlsz. 1 dff .-108am wm. 4. 98

2. sOdzzeg  dz u. ¢. 1 4 &3 € § fRIOHIS7o tatw ta. L

BsdesctcOW -lvj Is onwdcl€tt .o Mfto@d, 2000. 148

3. [Obes' "deSt5 uv. J]. I1ttesls! BO LO HJBSS o
kte@o j dz' 41 W™ .tc.1)0.C sHAR0 .0 ‘IS 38. . 54

4 . tdHI S 2O [. ¢. 14 BMlsoa©® [ " atsBj toj ) dat
B My otsects MO ojieCHz odd drdgvtc s detgjtic tclzrm 2 o
i syoOlsSz mm Mssdz slsw. sd o: skzftedwdese O,

5. 1 sMisOdets o dzj dzd | l toj d3j dzdats G 5 1 tOo (
Hi2fMlsoksh jets sy jddy t cckejtdmMidr d
o 5B tcOdzd § Z L OO jsdiedfv 2y j did 2 l1tcOoadlsj dz fise C
] 0o dlsj dz' Misokz¥h jjlsRc mgte@Hs,j . 1917870, +&7.1
1470.

6 . ltoj d3j dedetsy f scztsy [ tedzp dzts 1 wHaflst@ ayfd Yts G s
ftcdmizlsmlsoldwdzs©o © : wvdff. | &Ee. 6Gel2) Mlsta. 7¢C

7. JrHjdzjdd] 1tdzkOoer o tskuizzOdhé d2 j 6
1917. 18 d5 dz

8 . ltoj d3g dedetsy G tsdzsy jdedy 5 9 seztshls zdg,
ZL OC tsdzj dzd 2 d tcOMmY stcw 3 j dad 2 1 tcOodlsj c
1 cOo dlsj b jfipls oulzitdz@ g jlstesetcOH, 1917. -1056.12 2.

86



9. ts¢dzOH -~ 16 [detstesHMm! S8 fso  Istse
1 etets 1ltetsMmoe " Isd o jHc¥2@s. d2d82. 1Btel~7 otc .1 H dzls ® 4 1,
sf. 1, MmMf22L 8., O0Kt. 21

10. [ B8C d&zOH ) 2 6 [dJeetstetsHm! C5° ftso’
SteeOdz L Oy" ¥ j S dats 3’ ydats’ Hsf sdiised o -
odzsmdzcets SO fftso ' Istso sorty tayjCigfpizfole ote mH o1 Q.
sB zOMls® 610, f. -12, Mmfte. 3, Ott¢. 11

87



U s$347.132/63
ORCID: 0000:00031984146X
E-mail: guramij@gmail.com

Olha V. Hubanova, |l B Ok ®© [d&z' ¢ O ] Odzj te
Associated’rofessor of the Department HtsyJ dzs S OW jHted yYydo ' oz
Civil, Commercial and Financial Law csMf sHOtm! Cses ' W' dz
(Poltava Lawinstitute (1 sdzZlsOoafms €2 ¢ tedHdydz
of the Yaroslav Mudryi National Law 1 Oy’ sdzOdz! dzgtsets ¢ ted H d Y
University) dz o jtecmdIlsjlskz * d3j dz2@ ¢
[ ZHtotSG t5)
rd 1 rRuvor1c il Jfl L1 wuvovLEU TR

Vit JArrvtw frrwodhAuwy

ON THE QUESTION OF THE LEGAL STATUS OF THE
CHILD IN THE MEDIATION PROCEDURE

O deslsQUO "i! setsHdz hdet sz J sOf
OCIszOdz! dztsfls
(Cdidz Sls* 9),
Wy dzw B Ist fyw
ftedmowyj 20 ¢ dlsOdzedzy 5 BMd3d fdzj dzdzw
OB j dz' dzd ~
fteddzydf & dzO2 CtcOh B5Gts
h ts
Hdzsmd dz L
Lo jtodzj des RZo Oekz O ffttsj Cls
OdzOdz' Lz ftcOosatsets MisOlskzmkE
L O¢C tsdzlz
Isj ted3’ dzd

zOB lzo O
My stc’ o
Gj Czdvtedats L
odL dzOyy dedz? dzj dzj H*

I fils Odzs o dzj dets,
otcj clzdzs 9 Odadz?y 9

Cdasj Cfls
20 wioE Sk

o dL &zOYOs Is! v SOC"

88

tetsL 8 dIsCEk
fdlsOdadzy d3d H'® Oy"' °

Istsdzsz ydmdz' "
B G i ts1izO tc dzO o ddzlstdts.h Is
3" myw

" &k 2ddr MY
LOBJ LY J yd dzdaw "zl
dzO ts@ Le'ts j Colsjdr@)j Is ‘tefips ts lsu
ftcdosHlkz d&JH O
1 OCtsdzz fots d3d
HJ I
LOGt" §dzj dzO MmdMmlis
we "Miststetsdzd ",

dzJ


mailto:guramij@gmail.com

I dL dzOyj dzs f Qoo d?2 MOz )} B O] Gdzs v ¢

dPdztsdz' Isdz?" HJIsd dzO dzj yomdzgitsag sdzj H 'dg®y Y
L OC tsdedz’ " desjtejmd wWCts® sy off dzddegzlsd f tcC
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Summary. The issue of mediation as an alternative way of resolving disputes
(conflicts), including family ones, is becoming relevant at the current stage of
development of Ukraine asstate governed by the rule of law. Mediation bills regularly
appear in the field of activity of the national parliamdrite work is devoted to the
issues of understanding the legal status, place and role of the child in the mediation
procedure, identi¢ation of family disputes with the participation of the child, which
are noreligible for mediation, through the prism of the principle of best interests of a
child.

It is established that in the domestic legal system laws are currently being drafted

to regulate relations regarding mediation, attention has been paid to the draft Law on
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Medi ation -~ 3504 of 19.05.2020. Reflect
procedure, it is noted that at the level of the draft law the system of subjects of
mediation is not fixed, i.e. only such terms as "parties"”, "participants” and "mediator"
are defined.

Therefore, the legal status of the child as a subject of mediation is determined.
It is shown that a minor child is not a participant in mediation, bilteighird person
whose rights and legitimate interests may be affected by a legal dispute (conflict) and
the results of its resolution. The mediation process should take into account the norms
of international treaties (conventions) and the rules of falai of Ukraine, which
determine the need to take into account the views of the child in addressing and
protecting his personal and property rights. Taking the child's opinion into account is
necessary in cases where the child has reached a level afghtaysdl psychological
development at which he can express his opinion. A minor child may be a party to
mediation by ensuring the realization and protection of his or her own rights and
interests and by having the right to be heard by parents, other far@hpbers and
relatives on matters concerning him or her personally and family life. To do this, he
has the necessary amount of civil legal capacity, which allows him to be a party to the
mediation agreement and the agreement on the results of mediatifatt $althe
consent of parents (adoptive parents), guardians and so on.

Key words: child, children's rights, best interests of the child, mediation, family

disputes
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Summary. Thi s paper examines the reasoni
the example of decisions of the Supreme Court of the United States arediral
Constitutional Court of the Federal Republic of Germany in the field of
constitutionalism, protection and interpretation of the constitutions in selected
countries. As part of the work, using the inductive method, it is made logical
connection fronthe approaches, customs and traditions of a particular legal family in
the field of reasoning of court decisions, through the study of individual methods of
reasoning of court decisions, to the study of individual, randomly selected court
decisions in twaountries supreme courts.

From the point of view of the idea diis work, it concerns two aspects of
comparative research in the field of legal reasoning of court decisions:- cross
application legal argumentation techniques in court decisions of sup@mes in
different states, and crespplication research and references to foreign law, ideas and
practice, reflected in the court decisions of the supreme courts in different states.

Separately, an attempt has been made to examine two court decistbes o
Supreme Courts: the decision of the US Supreme Court (on the interpretation of the
right to bear arms in the context of the Second Amendment to the US Constitution);

decision of the Federal Constitutional Court of Germany.
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reasoning, judicial reasoning in supreme courts judgments.

An overview of the research issuelhere is a strong connection between the
Rule of Law and judicial reasoning. As we know, one of the elements of the Rule of
Law is a right to fair trial [4, 10], which must embody in an efficient procedure. In this
meaning, the judicial irreversible deios is a face and a final stage of a legal
proceeding. This document allows to judge, have justice done or not. Moving in this
|l deads track, It 'S i mportant to under
conclusions, but also how he comes to suamcksions and how she or he gives
grounds for them. An analysis of such things gives a lot of empirical data for
understanding: a judgebs |l ogic, what apg
judge interpreted legal principles and rules etc. In ottnds, such an exploration
all ows to take a |l ook in a judgeds subj
peopleratio decidendis made fair only because of judicial reasoning.

Each state has its own legal tradition and its own styles of judeasioning
(especially when we speak about a supreme court) that objectively reflects focuses on
specific legal traditions (perhaps even on correlation with a particular policy in
developing countries), competence and maturity of a court and judges. So, an
exploration and a comparison of different styles of judicial reasoning in the highest
courts of different states allow to understand deeper the whole legal culture in a
resolving a disputable situatioma judicial reasoning.

The purpose of this paper is to compare different styles of reasoning on
examples of two different decisions of supreme courts and to find out reasoning
determinations in legal cultures.

A judicial reasoning i n supreme court
judi cial decision that discloses judgeo:

legal culture, applied ideas and approaches, and matkeslecidendfair.
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The analysis of recent publications and researcihis paper was written as a
theoretcally-oriented research. During preparation of this work it was used qualitative
methods and different approaches like: generalization, induction, deduction,
comparison, theoretical modeling etc.

For preparing this paper two judicial were used decisions(lp Federal
Constitutional Court of Germany (case about wiras measurement, 5 May, 2020)
and (2) Supreme Court of United States of America (District Columbia v. Heller, 26
June, 2008).

Presentation of the material

1. THE OPEN-MINDEDNESS AND LAW -FAMILY BACKGROUND IN

JUDICIAL REASONING

Any formed legal structure that functions and develops in a particular country is
constantly under the influence of the legal system in which it functions. This affects
not only legal institutions, but also thehavior of state officials who perform the
functions of the state. So, judges, to one degree or another, succumb to the influence
of the legal system, which is embodied in the personal characteristics of the conduct of
cases (not related to the norms fonsidering specific cases), as well as the style of
motivating court decisions.

Even though, "use of foreign inspiration in the interpretation of domestic law is
thus hardly new," [2, p. 14] within the framework of the designated research areas,
judges areften closed to borrowing or using foreign judicial experience or applying
the logic of foreign norms. At the same time, courts around the world from time to time
apply foreign norms to resolute a judicial case. Michal Bobek offers the separation of
caseswhen court uses foreign law: (1) mandatory (here we mean situation when a
domestic law commands the national court to use specific norms to resolute a case,
otherwise, it will be sanctions for a current judge, e.g.: conflict of laws, extradition
etc.), (3 nonmandatory (when a domestic law recommends to use foreign law in
current case, e.g.: a reference to a parent international law, laws shared with or taken

from other states etc.), (3) voluntary (when a domestic law does not exist any
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limitations for usge foreign law) [2, p. 285]. Moreover, each judge can use not only
foreign norms but concepts, ideas, styles in its own reasoning depending on case. Thus,
materials of different cases, scholarly works around the world are open for inspiration
courts andeady for enrichment different judicial practices.

But law-families have their own traditions in this field too. On the one hand, if
we speak about commadaw family, judges of this system is traditionally open to any
jurisdiction (specially to states fmothislaw-traditionand ready to use good ideas or
apply analogy. On the other hand, cialv family more closed because of orientation
on statutory law.

1.1. Germany.This country, obviously, belongs to the cilaw family. And
fromthefirstglanca, t coul d seem that this countr\
conduct in judicial reasoning and builds the original tradition. This statement is only
partially true. Michal Bobek says about Germany as "open tenmardatory legal
inspiration” and asess overall judicial style as a "tolerant legality" [2, p. 120].

Judicial reasoning in Germany has its deep roots in history. This story begins
from the works of prominent personalities such as: Friedrich Karl von Savigny, Eugen
Ehrlich, Konrad Zweigert te. Savigny was a founder of a modern method of
interpretation in a German legal space, whose approach comprised grammatical,
logical, systematic and historical arguments. Ehrlich oriented on purposive
I nterpretation and, a markey-elements €ly genuing 0 s
source of judicial decisiemaking can never be reduced to mere abstract statutory rules
and doctrinal notions; (2) what the judge is supposed to reconstruct is not the original
intention of the history legislator” [1, p. 13@weigert announced the comparison of
laws as a "universal method of interpretation” [2, p. 123] and popularized inspiration
from Swiss Supreme Court. He identified the formula of comparative interpretation:
"The foreignis (sein)has, however, no overriding impact on a clear nationght
(sollen) In other words, foreign models are there to help to fill gaps in cases where
there is no nationaollenor when it is unclear what the natiosallenactually is" [2,

p. 124]. Closeto our days Carl Larenz continued to explore interpretation and defined
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it as: a pure interpretation, a development of theviavegtatute, and a development of
the law beyond a statute but within legal system [2, p. 131].

Firstly, judicial reasoning inhis country based on interpretation of the German
Constitution and its status,; secondl vy,
practice, today. The style of justification is more scholarly. That is why we can meet
statements like next: "Reading througimilar decisions, one often has the impression
that a supreme federal judge is not called to decide a case between two (living) parties,
but an abstract dispute between the various scholarly strands Schifeunti [2, p.

137]. But as aforementioned aathhighlighted: "The most often invoked inspiration
in the case law of Federal Constitutional Court is the legal system of the USA, mostly
decisions of the USSC" [2, p. 144].

Basil Markesinis points out on some disadvantage in German legal education in
a sope of judicial reasoning:

"For at law school, the aspiring German judge will be taught how to use the codes,
learn how to intetink their various parts (and then combine the Codes with one
another) and to begin at least to apply the texts he has beanght deductively. In

all this, he will be expected to make as logical and as consistent a use as he can of the
many concepts that will be drummed into his head during a period of at least seven
years. Though references to cases figure increasingly ih degeses, the constant
refining and redefining of earlier case law, with the frequent use of the untested
hypothesis, thus seem to be greatly lacking in a legal training which is otherwise both
long and very thorough" [7, p. 24D9].

Hence, Germany is state with general openness of the judicial reasoning but
limited to direct argumentative use of foreign authority by the courts. Though judges
explore American case law but, it seems, they will not go deeper on this way.

1.2. United States of AmericaAmerican judicial reasoning has its own history
that, anyway, begins from English case law, overcome a lot of problems (like
declaratory theory in decisiemaking) and lives through "black lines." United States

of America belongs to common law system whegtalacial precedent is widely spread.
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It seems that USSC judges make law and embody it in open and discursive decisions.
This judicial freedom is due to the influx of American freedom and legal traditions, as
well as, of course, the fact that the Unitedt& belongs to a family of common law,
where the dominant role belongs not to the law, but to judicial precedent. Richard
Posner describes such freedom in the introduction to his book using next words:

"lvan Karamazov said that if God does not exist etnéng is permitted, and traditional

legal thinkers are likely to say that if legalism (legal formalism, orthodox legal
reasoning, a oOgovernment of | aws not me
Law Day rhetoric, and so forth) does not exagerything is permitted to judg@sso

watch out! Legalism does exist, and so not everything is permitted"” [8, p. 1].

Historically judicial reasoning in USSC activity has been developing from time
to time depending on political, legal, social situation 8AJOf course, the judges had
andstill have a huge influence on the practice of the court. Therefor we can talk about
eras of: Oliver Wendell Holmes Jr., Benjamin Cardozo, Antonin Scalia and many
others. But the main advantages for judges were providéoebyery judicial system
in which they work.

One of the judges of the Supreme Court in Ukraine explained the difference
between the judges of the supreme courts of common and civil law in next way
(obviously, characterizing how deeply the judges can gbdir stated reflections in
the court decision and how much can be justified). He compared a continental judge
with a train who travels all over the country. While a judge moves along rails
everything is fine. However, when there is a specific legal ibsu@o one faces before
(there are no rails for trair&)problems with justification of a decision of this case
arise.

A common law judge is like a traveler who has trodden paths throughout the
country, to every house. And he or she has every case sslualized as possible,
which is reflected in the reasoning of his decisions. But problems arise with the

generalization of all positions.
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Thus, commorlaw system creates a lot of advantages for judges to adjudicate
reasonable decisions, be open and iingdeir opinions and ideas. Moreover, it must
be said that perhaps an American common law judge bears more responsibility for the
validity of his decisions than a continental judge.

2. DEFINING JUDICIAL REASONING IN SUPREME COURTS

In this, almost the main section of this work, we examine the basis for reasoning
court decisions, how it is presented. But within the framework of how this section is
formulated, it is necessary to comprehensively study three issues that are closely
relaied: what is the function of a judge in a supreme court, what is judicial reasoning,
and what are the features of reasoning court decisions of supreme courts.

The role of a judges as itodos define
brought before himin order to do so, the judge must decide the law according to which
the dispute will be decided" [1, p. 306]. This global role of the judge, which is
characteristic of all judges in the world, is multiplied by the function of the supreme
court, which vaies in different countries depending on the legal family.

The supreme court in the countries of continental Europe, as a rule, performs the
main function during the review of a particular case in cassation or othedatder
ensures the unity and developrehjudicial practice through the prism of protecting
human rights. At the same time, in these countries, a special body of constitutional
jurisdiction is created (it does not necessarily bear the name of a court), which deals
with the consideration of ostitutional complaints, interpretation of the constitution
and verification of the compliance of legal norms with the provisions of the
constitution. In countries of common law, the aforementioned functions of
constitutional continental bodies are perfetmas a rule, by the country's supreme
court. In this context, we have to say that the judges of the supreme courts actually
make legal norms, with restrictions imposed by the legal family. Having briefly
examined the function of the Supreme Court, letmusve on to understanding

reasoning.
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Judicial reasoning technically comes from judicial interpretation and,
embodying in an act of adjudication, represents the justification of the judgment,
through the intellectual processing of legal norms, facts aret oittumstances.

Speaking about how reasoning works, Antonin Scalia advised to start from
thinking syllogistically then this logic will be emerged on the paper:

"Leaving aside emotional appeals, persuasive is possible only because all human
beings are bar with capacity for logical thought. It is something we all have in
common. The most rigorous form of logic, and hence the most persuasive, is the
syllogism" [9, p. 41].

There are different theories and forms of reasoning. Speaking about the various
theories that were laid in the basis of one or another judicial reasoning, it is necessary
to remember about : Francois Genyods me

Gustav Radbruchdés formula (derogation f

searchinppf t he | aw, Eugene Kontorovichos f
predictive theory, Roskoe Poundoés bal a
the trial, Ri chard Posner6s i maginary c
Antonin Scalia pw textual i sm, Ahar on Bar akos

proportionality, Robert Al e[@lym SletccEachA| e c t
of these theories is embodied in judicial acts through judicial reasoning.

There are different forms of reaning approach: deductive (movement in its
conclusions from specific to general), inductive (movement in its conclusions from
general to specific), abductive (typically occurs in the sciences when one is designed
to explain an observed phenomenon andhipothesis by experimental or other testing
[5, p. 152179]), comparison, analogy (technique allowing to apply the logic of parallel
institutions, procedures, norms) etc.

In our opinion, judicial reasoning is the place where approaches to legal
interpretaion, philosophical views, psychological characteristics, logical calculations

and, of course, creativity converge. Alltaemtirelessly servas a basis for judges of
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the supreme courts to consider the most important cases and protect the constitutional
rights of people.

3. TWO JUDGMENTS & TWO PATHS: COMPARING REASONING IN

JUDICIAL DECISIONS OF TWO SUPREME COURTS

In this section we are going to analyze the judicial decision of Federal
Constitutional Court of Germany (BVG) and the decision of Supreme Gburtited
States of America.

"The German federal judicial structure is characterized by the existence of six
distinct federal jurisdictions: The Federal Supreme Court, the Federal Administrative
Court, the Federal Tax Court, the Federal Social WelfaretCtha Federal Labor
Court. In constitutional terms beyond, but in functional terms above all of these five,
institutionally separate jurisdictions, is the Federal Constitutional Court" [2, p. 120].
The Federal Constitutional Court, as mentioned earliealsdwith constitutional
complaints, considers cases in accordance with certain acts of the German Constitution.
Being in the civil law system, the court is actively studying the practice of the US
Supreme Court.

The Supreme Court of the United Stateshis highest court in the federal
judiciary of the United States of America. As a common law court, it combines the
functions of reviewing cases in cassation, and also considers cases in the light of the
compliance of certain acts, actions and omissions thighUS Constitution. As a
common | aw court, i1tdés actively studies
of Germany, without quoting them.

3.1. Bundesverfassungsgericht and ultrairus measurement.The decision
in the analyzed case was made omyVb, 2020 and concerned the following
circumstances. "With their constitutional complaints, the complainants essentially
challenge the Public Sector Asset Purchase Programme (PSPP). The complainants
further challenge the Corporate Sector Purchase Prograr@SPP). Both
programmes are components of the Expanded Asset Purchase Programme (EAPP) of

the European System of Central Banks (ESCB). The complainants contend that the

117



decisions of the European Central Bank (ECB) on which the programmes are based
consttute ultra vires acts. They argue that the programmes violate the prohibition of
monetary financing (Art. 123(1) TFEU) and the principle of conferral (Art. 5(1) TEU

in conjunction with Art. 119, Art. 127 et seq. TFEU). They also assert a violation of
the @nstitutional identity enshrined in the Basic Law to the extent that the programmes
infringe the budgetary powers of the German Bundestag" [3]. As a result of a detailed
examination of the arguments of the parties, the court voted 7: 1 against satistying t
constitutional complaints.

The decision itself is structured from five blocks, which reflect the collection of
facts and the generalization of the arguments of the complainants, the nature of the
expected violated rights, the display of the historyhefd¢onsideration of the case, the
argumentation and position of the court. The court in its decision uses different
approaches to reason the court decision.

Among the many applied approaches to reason the decision, it is necessary to
name: proportionalitybalancing among circumstances, consequences, interests of
stakeholders, passage 123), comparison (among different levels of normative
regul ation: from the domestic statutes
legal regulation, paragraph 10&halogy (transfer of the logic of legal institutions from
the level of the European Union to the national, paragrapf226¥ deduction and
induction (can be seen through the whole decision in different parts) etc.

In this decision, there are clear cdukiaks between national, supranational
norms, the circumstances of the case, and the adopted modeling of various situations
by the court itself. It is striking that the court refers only to the legislative acts of
Germany and the European Union, only sooaally recalling the European Court of
Justice, which considered related cases with those issues that were established in this
case.

Thus, the decision of the Federal Constitutional Court of Germany is
characterized by structuredness, clarity of presentaclassical logical techniques of

justifying the court's decision are used.
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3.2. Supreme Court of the United States of America and the Second
Amendment protection. The decision in the cagastrict of Columbia et al. v. Heller
was made on June 26, 2088d concerned the following circumstances. "District of
Columbia law bans handgun possession by making it a crime to carry an unregistered
firearm and prohibiting the registration of handguns; provides separately that no person
may carry an unlicensed hdgun, but authorizes the police chief to issugear
licenses; and requires residents to keep lawfully owned firearms unloaded and
disassembled or bound by a trigger lock or similar device. Respondent Heller, a D. C.
special policeman, applied to regiseehandgun he wished to keep at home, but the
District refused. He filed this suit seeking, on Second Amendment grounds, to enjoin
the city from enforcing the bar on handgun registration, the licensing requirement
insofar as it prohibits carrying an unliceed firearm in the home, and the trigtgak
requirement insofar as it prohibits the use of functional firearms in the home. The
District Court dismissed the suit, but the D. C. Circuit reversed, holding that the Second
Amendment protectghténtonpdossdsal Bsrearr
ban on handguns, as well as its requirement that firearms in the home be kept
nonfunctional even when necessary for -sigifense, violated that right" [6]. The
analyzed solution is radically differenbfn the German one.

In contrast to the German decision, in the investigated adjudication it can be seen
that in the decision wasno6ét placed the
is presented as a reflection of the court on the problems tbaé aturing the
consideration of the case. During the study of the decision, it is necessary to note two
striking circumstances: (1) the court constantly recalls the-laaseincluding
additionally analyzing the history of similar cases; (2) the court ropenly (in
comparison with the other analyzed decision) sets out the arguments, weighs them,
models and interprets legal concepts in certain situations. On the example of this
deci sion, one can objectively smBsmwhiohe m

also voted for this decision.
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In the decision, the court applies such approaches of the reasoning: induction (a
study was consistently carried out of the principal legal categories that collectively
indicated a violation of the second amendmaerdimparison (this technique was used
in the context of comparing what legal context was put into the second amendment,
when it was adopted and what needs to be put into it today, historical comparison),
analogy (analysis of legal consequences for relatgal tategories) etc.

Thus, the decision of the US Supreme Court is more open, judges express their
thoughts more freely, constantly appeal not only to their reflections, established
concepts, but also to judicial practice.

Conclusion and proposal Judicial reasoning is the key that allows to make
fair decision, or rather to justify the legal conclusion of the court. This is especially
important when it comes to the supreme court of a particular country. As an indicator
of further legal development, a supreme court of any country is obligedki® mad
only balanced and correct decisions, but also reasoned ones that show not only legal
conclusions, but also how they came to them.

Within the framework of this work, two decisions of two wefiinous courts
were theoretically and empirically analyzethere are the decisions of the Federal
Constitutional Court of Germany and the US Supreme Court. These courts were chosen
precisely because each of them heads the country's judicial system, considers cases
related to the interpretation of the constitat@and determines the further fate of not
only certain legal norms, but also the fate of the entire system. Each of them is a pointer
to the legal movement not only for the region, but for the entire world community.
Moreover, the judges of these courtssssexamine eaclother case law.

As we saw in the investigated decisions, the courts in the style of judicial
reasoning embody certain elements of the legal tradition where they function. Thus,
the civil-law court continues to refer to the law, and the comtaw court to judicial
precedent. At the same time, in the US Supreme Court there is an openness of thinking
and their presentation, while the Federal Constitutional Court of Germany is more

reserved in its reflections, it is as logical as possiblesistétements. Each of the courts
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uses comparative knowledge. The Federal Constitutional Court of Germany constantly
compares the provisions of national legislation with EU legislation. Moreover, the
European integration forces this court to resort to thetjwe studying of the ECHR

and the European Court of Justice. At the same time, the US Supreme Court uses more
comparisons in different court precedents. Regardless of the outlined characteristics of

the courts, each of them is a model and a cradlegaf @ilture.
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Summary. The legal regulation of acins of officials of the State Service of
Ukraine on Medicines and Drugs Control in case of detection of substandard, falsified,
unregistered medicines in the course of measures of state quality control of medicines
are analisys in the article. The thearati and practical problems of prohibition

(temporary prohibition) and renewal of circulation of medicines on the territory of
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Ukraine is analyzes the author. The attention is paid to the legislative collision of
provisions of paragraph 5 of Art. 4of Theaw of Ukr ai ne nOn t he
State Supervision (Oversight) #Vandpdrte AT
9 of Part 1 of Art. 15 of Law of-VRJkr ai
which complicates law enforcement practice anoppses ways to eliminate it, in
particular, it iIs proposed to establish
the Main Principles of State Supervision (Oversight) in the Area of Commercial
Act i vi t y\oforHNficials & Thé State Servicef Ukraine on Medicines and
Drugs Control on the preservation of powers regarding the possibility of prohibition
the circulation of substandard, falsified, unregistered medicines. The author proposes
to define in laws the order of prohibition of full omporary circulation of medicines
(which is currently defined by the decree of the Ministry of Health of Ukraine No. 809,
however, i n accordance with Part 4 of
Principles of State Supervision (Oversight) inthe Avseh Co mmer ci al Ac
877-V should be determined exclusively by law). The author also proposed to improve
the current legislation in the field of quality control of medicines by excluding from
the decree of the Ministry of Health of Ukraine No98be wording "suspicion of
falsification" as being subject to double interpretation, and to reformulate the grounds
for a temporary ban on the circulation of medicines as follotgketection of a series
or series of medicines for which (of which) there signs of falsification".

Key words: state control, circulation of medicines, state control of quality of
medicines, prohibition (temporary prohibition) and renewal of circulation of

medicinesthe State Service of Ukraine on Medicines and Drugs Control
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Summary. The presented article reviewhe submitted policy as an organized
component of financial policy, taking into accoutg importance and structure,
emphasizing its complexity. The author defirtke tax legal policy, substantiates the
need to verify its classification and the need to significantly strengthen the scientific
support of relevant taxonomic aspects. Different doctrinal approaches to tax policy
differentiations are compared.

The main dimensions of the taxonomic tax political field (temporal, territorial,
subjective, functionainstrumental, subjeatbject) are distinguished. Further
elaboration of these unifying factors allowed to specify the classification criteria for
the rext (lower level) distribution and grouping in the analyzed area. Suighia
include: taxable items; industries and subsectors of the economy; activities; terms of
reali zation; scal e, nature and c¢chori zort
level of realization; legal remedies; dominant special legal functions; functions of tax

payment. There are also grounds for the classificatidheofaxlegal policy, which
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hasa conditionally autonomous nature (content, elements daaiiegal mechaism,
theacbs plnadene hierarchy of | egislation o
Perspective directions of scientific developments of taxonomic aspetds of
legal policy and effective vectors of introduction ioternational experiene of
legislative maintenance of the outlined sphere are defined. Amendments to the
Constitutions of Ukraine and other components of domestic tax legislation are
proposed. Reasoned proposal to include in the training of lawyers a master's degree in
thedisc pl i ne ¢Tax Legal Policy of Ukraineé
Key words: financial policy, tax policy, tax legal policy, classification, criteria,

tax legislation of Ukraine.
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