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MODERNISATION OF LOCAL TAXATION
IN THE CONTEXT OF LEGAL SUPPORT
OF MUNICIPAL REFORM IN UKRAINE

AHorauis. [Ipe3eHToBaHa cTATTA MPUCBAYEHA KPUTUYHOMY aHai3y IPABOBOTO
3a0€3IMEeUCHHS] MICIIEBOIO OIOJATKYBaHHS SK HEB1I’€MHOI CKJIaJO0BOI IMOJAaTKOBOT
pedopmu Ykpainu i BoJHOUYAC OPTraHIYHOTO KOMIIOHEHTY BITYM3HSAHOI MyHIIIUTATBHOT
pedopmu. BcraHoBIEHO, 10 TMEPETBOPIOBAIBHI MPOIECH, SKI BIAOYBAIOTHCA Ha
JIOKaJIbHO-TIOAATKOBOMY PiBHI HE BXOJSTH /10 KOJIa IPIOPUTETHUX HAYKOBUX 1HTEPECIB
MPEACTAaBHUKIB FOPUIMYHOTO 3araiy.

Y KOHTEKCTI TOOYJOBM ONTHUMAIBHOI MOJEN MICIIEBOTO CaMOBPSTyBaHHS
MpoaHaIi30BaHO YMHHE BITUM3HSHE TOJATKOBE Ta MYHIIUIIAIbHE 3aKOHOJIaBCTBO,
€Bporeiicbka XapTisi MICHEBOTO CaMOBpsAIyBaHHs. BcTaHOBIEHO, 10 3alydeHi B
VYkpaini TpanchopmarliiiHi MeXaHI3MH 4acTO € Hee(EKTUBHUMH 1 3aCTaplIMMH, HE
BIJIMOBIAAIOTh €BPONENUCHKIM MyHIIMNAIBHIA MaTpuili. MiclieBe ONoJaTKyBaHHS HE

CTaJI0 pecypco-3abe3nedyBaIbHIM MEXaHI3MOM TEPUTOPIAIbHUX TPOMAJ, KOJIHUN
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MICIIeBUH TogaToK abo 30ip He HaOyB «crarycy» OOJKETOYTBOPIOKYOTO.
Kputrnuno ocMuciieHi miaxoay BITYM3HSIHUX HAYKOBIIB JI0 PO3B’sI3aHHS OKPECIEHOI
npoOaemaTuku. JloBeaeHo, 1Mo 30cepeyKeHHs 3yCHilh TTPaBO3HABIIIB HA TOCIIKCHHI
3araJlbHUX MOMEHTIB (h)1HAHCOBO-TIPABOBOTO 3a0€3MEUCHHS MYyHIIMNAIBHOT pedhopmu,
Ha OIO/DKETHO-TIPAaBOBUX acCIeKTax 1i peanizaimii CyTT€BO 3MEHIIYIOTh pakKypc
HAyKOBOTO TIOIIYKY, MIHIMI3YIOTh MOJIMBICTh JOKTPUHAIBHOTO OIpPAIfOBAHHS
crienindiku (pickaibHOroO 3a0e3MeueHHs MoTped MiciieBoro piBHa. Harosoreno, 1o
HAsBHICTh CYTTE€BUX MPOTAJUH 1 MPOTHPIY YMHHOTO MOJATKOBOI'O 3aKOHOJABCTBA,
HOTO TEKCTyaJlbHa HEJOCKOHANICTh 1 CKJIAHICTh CHPUMHSATTS CBIAYUTH MIPO
MOBEPXOBICTh 1 HE(AXOBICTh 3aKOHOTBOPILIS MpH (POpMyBaHHI MICIIEBOI MOJIaTKOBOI
MIJCUCTEMH, & TaKOX IMpPU MOAAIBLIINA pEeriiaMeHTallil 1HIIUX MaTeplalibHUX 1
POLECYaTbHUX MOMEHTIB MICLIEBOTO OIIOJJaTKyBaHHS.

JIo OCHOBHUX BEKTOpIB MOJEpHi3allii MPaBOBOro 3a0E3MEUYCHHS MICIIEBOTO
OTI0JIATKyBaHHS BIITHECEHO: a) TEPMIHOJIOTIYHHU; 0) KOMIIETEHTHICHUH; B) CHCTEMHUM.
ApPryMeHTOBaHO, 1110 TTO3UTUBHI pe3yJIbTaTH B HaBEJECHUX HAMNPSIMKaX MOXYTh OyTH
JOCSITHYTI BUKJIFOYHO Yepe3 KOPEKI110 BITYU3HIHOTO 3aKOHOJJaBCTBA.

KuarouoBi ciioBa: mojmatkoBa cuctemMa YKpaiHM, MICIEBI MOAATKU 1 300pH,
MOJIATKOBO-TIPABOBE PETYJIOBaHHS, MyHilunanbHa pedopma, [logaTkoBuili xomekc

VYkpainu.

Summary. This article is devoted to a critical analysis of legal support for local
taxation as an integral part of the tax reform of Ukraine and, furthermore, an essential
component of the national municipal reform. It is established that the transformational
processes taking place at the local tax level are not among the priority research interests
of the legal community.

The current domestic tax and municipal legislation and the European Charter of
Local Self-Government have been analysed in the context of developing an optimal
model of local self-government. It has been established that the transformation

mechanisms used in Ukraine are often inefficient and outdated, and do not correspond
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to the European municipal matrix. In fact, local taxation has not become a resource-
supporting mechanism for territorial communities, and no local tax or fee has acquired
the "status" of a budget-forming one. The article critically examines the approaches of
national scholars towards solving the outlined issues. It is proved that the focus of legal
scholars' efforts on the study of general aspects of financial and legal support of the
municipal reform, on the budgetary and legal aspects of its implementation
significantly reduces the scope of scientific research, minimises the possibility of
doctrinal elaboration of the specifics of fiscal support for the needs at the local level.
The article emphasises that the existence of significant gaps and contradictions in the
current tax legislation, its textual imperfection, and difficulty of perception indicate
that the legislator was superficial and non-professional in the formation of the local tax
subsystem, as well as in the further regulation of other material and procedural aspects
of local taxation.

The main vectors of modernisation of legal support for local taxation include: a)
terminological; b) competency-based; c) systemic. It is reasoned that positive results
in the above areas can be achieved only through the correction of domestic legislation.

Key words: tax system of Ukraine, local taxes and fees, tax regulation,

municipal reform, Tax Code of Ukraine.

Statement of the problem and the state of development of the selected issues
by legal scholars. The reform of self-governing structures in our state is permanent.
This process has started since the restoration of Ukraine's independence and is still
ongoing. This area is a matter of concern to everyone, so the government's efforts to
improve the Ukrainian municipal model are understood and fully supported by society.
Despite different doctrinal approaches, there is also unanimity in the expert community
and academic circles about the urgent need for further transformation of the current
version of local self-government in Ukraine, bringing it closer to the standards

developed in the European Union and time-tested standards.
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In the activity aspect, the municipal reform emerges as a complex conglomerate
of legally regulated public relations that take place from the initiation to the
implementation of the municipal reform goals [1, p.23] and has already caused
systemic shifts in all areas of state-government relations. It should become a priority
area of state policy for the coming years [2, p.121]. Meanwhile, despite the fact that
the restructuring of local self-government in Ukraine has been going on for rather a
long time, it remains relevant, perhaps because none of its stages has yet been
completed, demonstrating such significant successes that would provide grounds for
its completion [3, p.127]. Besides, in practice, local self-government is often replaced
by state regional authorities [4, p.103], real decentralisation has taken place only in the
context of consolidation of powers, but not in the area of increasing the capacity of
such communities and their financial and material independence from the state [5,
p.174]. The purpose and priority directions of the transformation of local institutions
have not yet been enshrined in legislation, its expected results and time parameters, as
well as the legal instruments adequate to build an optimal model of local self-
government have not been outlined. Some of the transformation mechanisms used in
Ukraine are ineffective and outdated and do not correspond to the modern European
municipal matrix. Consequently, the complex nature of the local self-government
reform necessitates the involvement of experts in various social sciences in the
formation of its ideology, in the implementation of appropriate planning, and in
addressing other fundamental issues. Needless to say, legal scholars (in particular,
experts in financial law) cannot stand aside from the intellectual support of this
important state-building work.

Instead, unlike the financial and legal component, domestic scholars usually
avoid a thorough analysis of the tax and legal component of the municipal reform. The
following are among those legal scholars who have studied this issue at least partially:
V. Ukhach and U. Syrko [6, p.44-45], T. Semenova [7, p.188], J. Pavlovych-Seneta [8,
p.13], and R. Bedrii [9, p.133].
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The aim of the article is to provide a scientific analysis of the tax and legal
aspects of the national municipal reform, to identify the problematic areas of the current
tax legislation of Ukraine and the shortcomings of its implementation, to develop
proposals for building a modern subsystem of local taxes and fees, and to search for
effective legal instruments to ensure the relevant area of public relations.

Outline of the main material. Financial scholars are involved in the
development of a significant range of issues related to the municipal reform. On the
one hand, their "professional responsibility” in the context of ensuring the normal
functioning of society at the local level is based on the constitutional injunction (part 1
of Article 142 of the Fundamental Law of our state), which establishes local budget
revenues as the resource (material and financial) basis of local self-government [10].
On the other hand, the domestic financial and legal regulation of local self-government
Is based on the provisions of the European Charter of Local Self-Government [11].
This document defines the basic standards for the financial resources of local self-
government bodies [12 p.79], and contains a specialised provision (Article 9) dedicated
to the financial resources of territorial communities, which is, in fact, the largest in
volume among the other structural elements of this act. The Charter stipulates that local
governments have the right, within the framework of national economic policy, to their
own adequate financial resources, the amount of which should correspond to the
authorities provided for by the Constitution or law. The details of the fundamental
positions are specified at the level of domestic ordinary laws (primarily, the Budget
Code of Ukraine [13], the Tax Code of Ukraine [14], and the Law of Ukraine "On
Local Self-Government in Ukraine™ [15]). In particular, the norms of the latter
legislative act: a) determine that the independence of local budgets is guaranteed by
their own and national revenues assigned to them on a stable basis (part 4 of Article
61); b) establish that local budget revenues are formed from their own sources
determined by law and national taxes, fees and other mandatory payments fixed in
accordance with the procedure established by law (part 1 of Article 63); c) empower

local governments to establish local taxes and fees in accordance with the Tax Code of
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Ukraine (part 1 of Article 69). Moreover, the importance of these fundamental
principles is so significant that it provokes the national parliamentarian to duplicate
them in various legislative acts.

Scholars quite reasonably believe that financial decentralisation is the main
factor in the success of the municipal reform [4, p.104], refer to the main directions of
municipal reform as financial and economic (reform of the financial and economic
foundations of local self-government) [16, p.37], and the necessary elements of state
policy in the field of local self-government reform include the legal and regulatory
framework for its resource supply [17, p.180]. The specificity of financial legislation
gives a distinctive tone to the regulation of the outlined sector of public relations.
According to Kostiantyn Soliannik, it altogether destroys independence in decision-
making and implementation, and creates a general atmosphere of a strong centralised
state in the management of local development [18, p.82]. To a large extent, this thesis
Is correct. Such characteristics of financial legislation generally correlate with
objective reality, as they reflect its sectoral specificity. The crucial factors in this
evaluation are the enormous weight of the national fund of means and the traditional
understanding of local finances as a secondary, auxiliary, or even subordinate
economic and legal phenomenon. The decentralisation processes in the field of public
finance that have recently been taking place in our country do not significantly violate
the established general financial and legal approaches, the clear hierarchy of financial
legislation, and the imperative and categorical nature of its injunctions.

Therefore, the focus of legal scholars' efforts on analysing the general aspects of
the financial and legal support of the municipal reform or the preference for a study of
the budgetary and legal aspects of its implementation not only significantly reduces the
scope of scientific research, but also minimises the possibility of a doctrinal study of
the existing problems of fiscal support for the needs at the local level. Such a position
Is hardly justified, since the state of the current tax legislation of our country (the
presence of significant gaps and contradictions, textual imperfections, complexity of

perception and application) indicates the superficiality and sometimes
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unprofessionalism of the national legislator when forming the subsystem of local taxes
and fees, as well as when further regulating other material and procedural aspects of
local taxation.

A striking example of such an attitude of parliamentarians to the results of their
legislative work can be found in the wording of the title of Section XII of the Tax Code
of Ukraine and the approach to its construction currently implemented [14]. In fact, it
Is devoted to the regulation of a wide range of issues — the regulation of the collection
of two local taxes and two local fees. For four years, this section had a corresponding
title [19], and now its name is formulated as "Property Tax". In this context, a well-
known saying can be cited: "As you name the boat, so shall it float". Such an illogical
decision significantly distorts the actual state of affairs and does not embellish the first
codified act in the history of our country in the field of taxation. In the context of the
implementation of the provision of the European Charter of Local Self-Government on
the formation of local financial resources at least partially at the expense of local tax
payments, an important indicator of the financial independence of territorial units lies
in the share of local taxes and fees in tax revenues and local budget revenues [20, p.92].
Whereas in Ukraine, a high share of tax revenues is typical only for national level
revenues, local budgets are formed mainly through transfers, subventions, and other
revenues defined by the Law on the State Budget of Ukraine [21, p.39]. Thus, the
domestic practice of lawmaking and law enforcement in the field of taxation is far from
the benchmarks chosen by European countries. Along with this, it is important to avoid
the opposite situation when modernising the tax system - the dominance of local taxes
and fees over national ones. However, given the current attitude of the legislator to the
"quality" of local taxation regulation and the definition of its role in the taxation system
of our country, this threat is unlikely to be real. Nevertheless, the subsystem of local
tax payments needs to be substantially revised by eliminating inefficient tax levers and
including taxes and fees that will lead to a significant increase in local budget revenues.
The transformation of the legal support for local taxation should be considered an

effective mechanism for achieving this goal. Moreover, it should be taken into account
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that it will be both an integral part of the tax reform and a mandatory component of the
municipal reform. This connection is objective and must be considered when
determining the immediate and long-term goals and tasks of tax and municipal
transformation processes. In our opinion, this approach will allow domestic reformers
to achieve the expected result. Before moving on to the analysis of the legal regulation
of local taxes and fees in the context of the municipal reform, attention should be paid
to one fundamental provision.

In fact, the domestic legislator understands the special significance and
important role of local taxes and fees. This is no coincidence that at the level of the
Basic Law of our country, this group of tax payments (part 1 of Article 143 of the
Constitution of Ukraine) is mentioned alongside national taxes (part 3 of Article 143
of the Constitution of Ukraine) [10]. Furthermore, the establishment of local taxes and
fees in accordance with the law is one of the authorities of territorial communities of
villages, urban-type settlements, towns, and cities, which they exercise directly or
through local self-government bodies established by them. Along with that, the said
injunction contradicts the position enshrined in paragraph 1 of part 2 of Article 92 of
the Basic Law - the taxation system, taxes and fees are established exclusively by the
laws of Ukraine (i.e., the right to make such specialised decisions is granted only to the
Parliament). Further analysis of this constitutional provision reveals other logical
contradictions. Therefore, if the competent local government body ignores the direct
instruction of the Tax Code of Ukraine and fails to make a timely decision on the
establishment of, for instance, a tax payment such as transport tax, which is defined by
the Code as mandatory (clause 10.2' of Article 10 of the Tax Code), it is levied in
accordance with the provisions of the Tax Code, applying the rates that were in force
before 31 December of the year preceding the budget period in which such tax is
planned to be applied. The specificity of this mandatory payment is that its rate is
absolute and is set by clause 267.4 of Article 267 of the Tax Code of Ukraine without
any alternatives (in the amount of UAH 25,000 for each passenger car that is a subject

to taxation). Hence, in the above case, local authorities do not establish the said tax
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payment, it will be collected regardless of their "will". Thus, we are dealing with the
problem of legal support of the municipal reform at the competency-based level.

In order to solve this problem, it is necessary to clearly delineate the authorities
of the ruling subjects and to grant local governments discretionary competence over
taxes and fees that belong to the local layer of the tax system of Ukraine. In our opinion,
the vector of regulation of these issues chosen by the national legislator (by giving
priority to the category of "establishment of taxes and fees") is questionable, it is not
justified either in the context of theoretical developments or from the point of view of
law enforcement practice. Therefore, we propose to enshrine in the Fundamental Law
of our Country the definition of such a system-forming concept as "establishment of
taxes and fees" and to introduce into the constitutional and legal circulation a related
but not identical term "introduction of taxes and fees". Their clear definition in the
Constitution of Ukraine and wide application in other acts of the current tax legislation
of our country will minimise collisions in tax and legal regulation. The matter of
terminology is the most important. It is the instrument that allows not only to determine
the content of a legal document but also to ensure adequate understanding of the
content of the legal requirement by the subjects [22, p.7]. It is not by chance that the
accuracy of legislative terminology is considered in the legal literature as a mandatory
element of legal certainty. The categorical legislative apparatus must meet the
requirements of consistency, unambiguity and uniformity of interpretation. If such
qualitative characteristics are achieved, it will contribute to the accurate application of
regulatory acts and the elimination of ambiguities.

A direct study of the local level of the tax system should be carried out not only
from the perspective of analysing the structure of this peculiar local tax "toolkit", but
also on the basis of the possibility of ensuring the fiscal, regulatory and control
functions of local taxes and fees, defining the principles of local taxation and the
possibility of their consolidation in the Tax Code. It is important to take into account
the fact that the subsystem of local tax payments is a complex phenomenon. As a matter

of ideal, it ought to combine, one the one hand, direct (income and property) and
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indirect tax levers, and, on the other hand, contain both local taxes (tax payments that
are abstractly neutral in the context of their purpose) and local fees (targeted tax
payments levied to meet specific needs of the local community). The first ones are
aimed at filling the revenue section of the local budget, while the second ones are used
to provide resources for clearly defined programmes (in particular, socio-economic and
cultural development) and activities of local importance, to replenish targeted funds,
etc. Such a diverse and balanced tax arsenal will serve the successful municipal reform
(primarily its financial and economic vector).

The composition of the local tax subsystem is fixed in Article 10 of the TC of
Ukraine. According to the first edition of the Code, local taxes included the tax on
immovable property other than land plots and the single tax, and local fees included
the fee for certain types of business activities, the fee for vehicle parking spaces and
the tourist fee. Subsequently, this subsystem has undergone a certain transformation
and now includes four components: two local taxes (property tax and single tax) and
two local fees (vehicle parking fee and tourist fee). All of them are direct tax payments
by their legal nature. Meanwhile, the formation of this subsystem is biased in favour
of property taxes and fees. This type of tax payment is traditionally a local tax, so
giving it preference at the local level among a wide range of tax instruments is not
surprising, as this emphasis is fully in line with the European tax matrix.

Prior to the entry into force of the TC of Ukraine, the local tax subsystem was
established by the Decree of the Cabinet of Ministers of Ukraine "On Local Taxes and
Fees" [23]. According to the latest edition of this legislative act, it included 16 tax
payments (4 taxes and 12 fees). Even if we count as independent the three tax payments
that now form the property tax (land payment, transport tax and tax on real estate other
than a land plot), we have a significant reduction in the number of local taxes and fees.
However, the most important thing is that local taxation has not become a resource-
securing mechanism for territorial communities, and no local tax or fee has acquired
the "status" of a budget-forming one. Besides, the legal mechanism of a number of

local tax payments is structured in such a way that they cannot serve as an effective
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fiscal and regulatory tool. For instance, over the past five years, the share of local fees
(tourist tax and fees for parking spaces) in local tax and fee revenues has ranged from
0.31% to 0.43%. Needless to say, such low performance provokes a decision either to
modernise the legal mechanism of these fees or to exclude them from the tax system
of Ukraine. The introduction of such a mandatory payment as the transport tax also
failed to meet expectations. Its collection was accompanied by public dissatisfaction,
numerous taxpayer appeals and litigation. However, the specifics of the legislative
regulation of this tax payment often allowed tax evasion. From our point of view, the
parameters of its main elements of the tax and legal mechanism, such as the object of
taxation and the tax rate, chosen by parliamentarians, need to be significantly adjusted.

According to our opinion, the actual state of local taxation can be improved by
returning a number of taxes and fees that were once excluded from the relevant tax
subsystem. For instance, the issue of updating the fee for the first registration of
vehicles is worth an expert discussion, a scientific debate, and a detailed project study.
And there will be no internal double taxation here, as the payment to the Pension Fund
of Ukraine, which is currently paid in case of acquisition of ownership of passenger
cars subject to the first state registration in our country by the territorial bodies of the
Ministry of Internal Affairs of Ukraine, is paid in accordance with the Law of Ukraine
"On the Compulsory State Pension Insurance Charge" [24], and is not a tax payment.
Simultaneously, with such a renewal decision, the pension system will not suffer any
losses, and local budgets, even with a low rate (e.g., 0.5% of the vehicle's value), will
receive a significant replenishment. An essential positive aspect of the return of this
fee to the tax system is the possibility of using the system of mandatory state
registration of vehicles, which has been developed over decades, for taxation. Another
option for expanding the range of local tax payments is to return to this subsystem the
advertising tax, which was levied in our country for 17 years. Since its cancellation,
significant changes have taken place in the field of advertising. We are witnessing the
rapid growth of external advertising, advertising on television, radio, etc. Powerful

resources are being used for advertising and, in our opinion, entrepreneurs can and
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should pay this local tax. The main thing is to formulate and enshrine an optimal tax
and legal mechanism in the Tax Code of Ukraine. It is hardly possible to cover all
aspects of tax and legal support of the municipal reform in this article. Instead, it is our
hope that we have been able to draw the attention of the scientific community to the
existing problematic areas of the tax legislation of Ukraine, and to encourage the legal
community to search for promising areas of constructive solution.

Thus, this study leads to the following conclusions and proposals. The tax and
legal support of the municipal reform in Ukraine is extremely insufficient and
imperfect, and has low efficiency. The current tax legislation is subject to ambiguities
and contains significant gaps. These negative factors are fully reflected in the law
enforcement in this area. Accordingly, the doctrinal support of local tax and legal
regulation needs to be significantly strengthened. Modernisation of the legal support
for local taxation in the analysed context should be carried out on the following main
vectors: systemic — involves reviewing the composition of the group of local taxes and
fees by eliminating inefficient tax levers and including taxes and fees that will increase
revenues to local budgets; competency-based — will allow to delimit the authorities of
the ruling subjects in the field of taxation, to provide local self-governments with
discretionary competence over taxes and fees that belong to the local layer of the tax
system of Ukraine; terminological - requires consolidation in the Basic Law of our
country of the definitions of such system-forming concepts as "establishment of taxes
and fees" and "introduction of taxes and fees", revision of the categorical apparatus
used in the Tax Code and its structure.
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