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THE RULE OF LAW AND PUBLIC ADMINISTRATION

Anortanisi. CTaTTs NPUCBAYEHA MUTAHHIO POJII MyOJIYHOI aaMiHicTpauii y
3a0e3neyeHHl BepXOoBeHCTBa mpasa. [lepir 3a Bce, aBTOp BU3HAUMB CYTh KOHIICTIIIi
BEPXOBEHCTBA IpaBa B MOJITHYHOMY KOHTEKCTI (BITHOCHHH <«JI€pKaBa-JOJINHAY,
«IepkaBa-rpoMaasiHUHY ). Jlani okpeMy yBary OyJio NpuaijIeHO HU3IlI MPABOBUX SIBUIII,
K1 0e3MmocepeiHbO MOB’sA3aHl 3 MyOJIYHMM CEKTOPOM Ta € BU3HAYaJIbHUMU IS
CTAaHOBJICHHS BEPXOBEHCTBA TMpaBa — I1HCTUTYIlIIIHA CIPOMOXKHICTh, MEXaHI3M
CTpUMYBaHb 1 NPOTUBAr, OIOPOKpaTid Ta aAMIHICTPATUBHUNA PO3CY/I.

JlocnmiKyrour MUTaHHA 1HCTUTYLIHHOT CIIPOMOKHOCTI, aBTOpP MpOaHaIi3yBaB
3arajgbHy TEHJEHIII0 CTOCOBHO MOTPeOM B OOMEXKEHHI JEp>KaBHOI BJIA/IH;, BUSIBUB
TPYJHOII, 3 SKUMHU CTUKAIOTHCS KpaiHW, 1110 PO3BUBAIOTHCS, Y 3B’ A3KY 31 CIAOKICTIO
IHCTUTYIIH Ta BIJICYTHICTIO 1X LIUTICHOCTI, @ TAKOX 3allPOMOHYBAB LUISIXH MOI0JAHHS
OKpecJeHHX MpolieM. 30Kpema, IHCTUTYIIMHA CIIPOMOXKHICTh TOBUHHA 0a3yBaTHCh
Ha: (1) 3aKOHOJABYO BpEryJyibOBaHIM Ta MPO30pid mpouexypi BiaOOpy MpailiBHUKIB
myOJIIYHOTO CEKTOPY, aKIIEHTYIOUH yBary Ha iX nmpodecioHami3Mi Ta 3aI[iKaBJICHOCTI B
pe3yJibTatax CBO€l mpalli; (2) 4iTKOMY BH3HAUY€HHI MOBHOBAKCHBH 3aKOHOJAaBYOTO
oprany; (3) mia3BITHOCTI Aep>KaBHUX OPTaHiB BUIECTOSAIIIHN Biadi; (4) HE3aIeKHOCTI
BIIQJHUX CYO’€KTIB TiJ dYac BUKOHAHHS TIOKIaJAeHMX Ha HuX (QyHKIiH; (5)

BCTAHOBJICH1H 3aKOHOM Ta €(heKTHUBHIH MpoIeypl MPUTITHEHHS /10 BIMIOBIIAJIbHOCTI,
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(6) QyHKIIOHYBaHHI MEXaHI3MY CTpUMyBaHb 1 mpotuBar; (7) HaJICKHOMY
¢dinancyBanHi. KpiM TOro, y cTaTTi pO3TJSHYTO MOJKJIMBI HACIHIJKH MOPYIICHHS
MeXaHi3My CTpUMYBaHb 1 MPOTHBAT MPHU PI3HUX KOHDIryparisx (30cepekeHHs yciel
MOBHOTH BJIaJli Y BHUKOHABYIM, 3aKOHOJABY1A ab0 CyloBii rinkax Biagu). Okpemy
yBary MpHCBSIYEHO 1/1e1 MO3UTUBHOT OIOpOKpaTH3allii aAMIHICTPATUBHUX MPOLIETYP 5K
SBUIIA, METOIO SKOTO €, 3 OAHOTO OOKy, CTBOPEHHS €IWHHMX, YHI(pIKOBaHHX Ta
IPO30pHX TPaBUJI B3aEMOJII 0COOM 13 JEp)KaBOlO, 1, 3 IHIIOTO OOKY, OOMEKEHHSI
JIEp’KaBU [K HOCISI BJIaJW Ta MIHIMI3allisl PU3MKIB IMOBIPHHUX 3JI0BKMBaHb BJIAJAOI0.
ABTOp 3’sCyBaB psJl YMHHHUKIB, SIKI TOJOBHUM YHHOM CHPUSIOTH (HOPMYBAHHIO
HEraTUBHOTO CIPUMHSTTS OIOPOKPATIi y TpOMaJIsiH: HaaMIpHE Ta 1HO/II 3aiiBe paBOBE
pETyNIOBaHHS, BUIMAAKKA 3JIOBKHBAaHHS BIQJ0I0 Ta HETHYYKICTh MyONiUHUX
CITy>KOOBIIIB TI1J] YaC BUKOHAHHS TOKJIAJACHUX HAa HUX OOOB’S3KIB. Y poOOTI TaKOX
PO3KPUTO CYTHICTh MUTAaHHA aJMIHICTPATUBHOTO PO3CYIy Ta OKPECIEHO MpPOOJIEMHI
ACIIEKTH MOTO 3aCTOCYBaHHS.

Kuro4oBi ciioBa: 3a0e3nedeHHs] BEpXOBEHCTBA MPaBa, MEXaHI3M CTPUMYBaHb 1
MPOTHUBAr, AJAMIHICTPATUBHUI pO3Cyd, OOMEKEHHS AEp’KAaBHOI BiIaaH, MO3UTHUBHA

OrOpOoKpaTH3aIlis.

Summary. This paper dedicated to the role of public administration in ensuring
the rule of law. First of all, the author determined the essence of the rule of law concept
in a political context (“state-human", "state-citizen" relationship). Then, the attention
was paid to the range of legal phenomena related to public sector that are vital for
implementing the rule of law for everyone—institutional capacity, checks and balances
mechanism, bureaucracy and administrative discretion.

Speculating about the institutional state capacity the author analyzed the
common trend of the need to restrict the state power; the issues that developing
countries face because of the weakness and lack of institutional integrity and the ways
to improve it. As for the mechanism of checks and balances, the possible consequences
of its violation with different variations (the concentration of power in the executive,

legislative, or judicial branch) are described. The author also considered the idea of
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positive bureaucratization of administrative procedures as a phenomenon aimed at, on
the one hand, creating uniform, unified, transparent rules for human interaction with
the state, on the other hand, thus limiting the state as a bearer of power and minimizing
the likelihood of possible abuse of authority. The essence of administrative discretions
and the problem of using it are also determined.

Keywords: the concept of rule of law, restriction of state power, state-human
relationship, institutional capacity, checks and balances mechanism, positive

bureaucratization.

An overview of the research issue. The Rule of Law in a political context
should be understood as a "shield" for an unprotected person from the all-powerful
Leviathan state. At the same time, no matter how paradoxical it may sound, the state
has assumed positive obligations to ensure the rule of law. And within the framework
of individual sovereign states, it is difficult to find someone who could more
systematically and effectively ensure the rule of law than the state itself, which owns
(as a general rule) the largest budget, a monopoly on legitimate violence, focused on
public interests etc. Based on these theoretical views, the state is both the one against
whom the person is protected and the one who protects the person (in different life
situations). Although the concept of the state itself is a legal fiction, actually the state
is represented through a set of bodies that perform the functions of the state, and which
can generally be called public administration. And the public administration,
implementing the practices of good governance and the function of the state, ensures
the rule of law for everyone. Thus, the institutional basis of the rule of law is a set of
bodies entrusted with the fulfillment of positive obligations to the citizens of a
particular country.

"This approach refers to the promotion of a national framework of substantive
and procedural rules that ensures the presence of rule of law guarantees throughout the
public administration and particularly vis-a-vis the individual. This framework may
consist of constitutional provisions binding on the authorities and organization of the

administration, administrative law, administrative procedure law, and supporting
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legislation. If it works as it should, the framework will offer legal protection of
individual rights, enhance the legitimacy of the administration and state, and help to
build confidence in the value of the rule of law generally" [2, p. 27].

Thesis statement. The construction of a balanced and optimized system of state
bodies, the effective implementation of public administration is a prerequisite for
fulfilling the positive obligations of the state and the implementation of the rule of law.

Therefore, the purpose of this paper is (1) to analyze a range of legal
phenomena that play a vital role in ensuring the rule of law; (2) to determine problems,
which developing countries face in the process of establishing institutional state
integrity, and ways to solve it; (3) the nature of bureaucracy and its positive effect in
administrative procedures.

This paper is written as a theoretically-oriented research. During preparation of
this work it was used qualitative methods and different approaches like: generalization,
induction, deduction, comparison, theoretical modeling etc.

The analysis of recent publications and research. Many scholars (Mclnerney
Th. F., Haragopal G., Dicey A. V., Clayton S. A., Per B., Bejstam L., Ederlov J.,
Wennerstrom E., Zajac R., Bellamy R.) have investigated the problems associated with
administrative and judicial discretion. Perhaps the pioneer of the discussion of this
issue was Dicey, who was strongly against the use of discretion.

"Many public administration scholars have explored the implications of
administrative discretion within a democratic and constitutional republic (Davis 1960,
1969; Dodd and Schott 1979; Frederickson 1993; Keiser 1999; Lowi 1979; Schoenbrod
1993; Selden 1997; Selden et al., 1998; Wood and Waterman 1991). Broadly speaking,
the focus of these studies is how to control and/or reconcile the concept of power
infused within an unelected bureaucracy. Friedrich (1940) and Finer (1941) succinctly
framed the argument regarding how public administrators should operate and be held
accountable within a democracy over 70 years ago" [3].

Presentation of the material. Institutional capacity and the rule of law.
Although it is customary in any sources of information to criticize public authorities

faster than to praise them, the performance of state functions depends to a greater extent
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on the work of public authorities. And institutional capacity directly affects the
implementation of the rule of law, even though the administrative procedures
themselves are subordinate to the rule of law.

Institutional state capacity ensures the overall integrity of the state machinery,
as well as the independence, transparency and efficiency of individual bodies. Of
course, in literature, one often encounters a general trend of the need to restrict the state
(as is typical in the works of Robert Nozick) and its functioning only in accordance
with the law. This statement is true, but only the argumentation of such a position, as
a rule, proceeds from hypothetical extreme situations of usurpation of power (for
example, the situation in Russia now, or in Belarus two months earlier). In developing
countries, it actually leads to a tendency that could be described as a pendulum, when
the powers of law enforcement and other control bodies are either immensely expended
or excessively narrowed.

Although, if we take into account the need to perform daily functions, it is the
openness, efficiency, regulation of the activities of the state body, the professionalism
and competence of workers that make it possible to implement and protect the rights
of citizens. Since, if we pay attention to the scale of relations in the field of
administrative and constitutional law, then the implementation of human rights
depends precisely on state bodies. The absence of such authorities makes it impossible
to exercise the rights of people in the designated area.

In developing countries, the weakness and lack of institutional integrity are
reflected in a number of negative effects on the efficiency of government and agencies
and, accordingly, on the realization of citizens' rights. For example, one can name the
consistent formation of state bodies not on the basis of competence and
professionalism, but on the basis of political views and loyalty to a particular leader.
As a result, this leads to the following:

(1) a specific state body neither does not work effectively nor fulfill its functions;

(2) this state body pursues more the accomplishment of tasks set by the head
himself than performs functions in accordance with the law;

(3) a change of the leader results in the disorientation of employees;
3



(4) total politicization of the state body (regardless of the fact that it may not be
political by nature);

(5) increased corruption.

This approach is also confirmed by UN documents. "The public administration
plays a major role as the main interface between the state and the people, and has
obligations, as a duty bearer, to uphold the principles and standards of international
human rights, and ensure equal access to quality services. Civil registration, for
example, is a sine qua non for allowing people to claim their rights and entitlements.
Governments, aid agencies and others concerned with development therefore need to
know more about the kind of rule of law challenges and bottlenecks that confront
administrators, and their effects. People, in particular those suffering from exclusion
and discrimination, need to know what they are entitled to obtain from the public
administration. This is particularly the case in fragile, crisis and post-crisis
environments where the public administration is often the only authority in place, with
a key role as a facilitator in a range of national and international reconciliation
initiatives. In many of these crisis situations, the public administration fails to perform
this task and often perpetuates discrimination and exclusion. Respect for the rule of
law can help a public service agency to improve its performance benchmarks, including
for the detection and prevention of corrupt behavior. Low levels of respect for the
principles of the rule of law in public service delivery can seriously challenge
administrative agencies’ ability to effectively implement development and poverty
reduction strategies and programmes. For example, maladministration in the
application of housing, land and property rights perpetuates inequality and
discrimination and can prevent generations of poor families from lifting themselves out
of poverty. Deficiencies in civil registration, or in the issuance of birth, death, marriage
and citizenship certificates, can have a direct impact on people’s right to vote, or to
other entitlements such as health care and education™ [7, p. 12].

At the same time, to ensure the institutional capacity of state bodies, it is

necessary to provide:



(1) a normatively regulated and transparent procedure for the selection of
employees with an emphasis on professionalism and integrity;

(2) clearly defined powers of the state body in legislation;

(3) accountability of the state body to higher authorities;

(4) independence of the state body in matters of performing the assigned
functions;

(5) a prescribed and effective procedure for prosecution;

(6) functioning of the mechanism of checks and balances;

(7) adequate funding.

In my opinion, the lack of institutional capacity of state bodies dooms them to
constant reformability, distrust on the part of society and ineffectiveness.

Checks and balances mechanism in scope of the rule of law. An integral part of
public administration and the institutional capacity of the branches of government is
the mechanism of checks and balances. "Countries in which rule of law exists have a
separation or diversity of governmental powers. Excessive concentration in any one
branch, institution or level of government often leads to the arbitrary and abusive
exercise of power. Separation (or at least independent decision-making, if not complete
autonomy) provides the checks and balances needed to keep government contained.
Checks and balances occur vertically among the different levels of government as well
as horizontally. When functioning appropriately, regional and local governments can
provide a balance to central government authorities. Through monitoring and
oversight, civil society also acts as a critical check on government at all levels. Checks
and balances depend on all branches of government functioning appropriately. In many
countries, however, it is the legislature and/or judiciary that needs support in order to
curb the excessive power of the executive. Checks and balances include the ability of
the public to hold the justice sector accountable. This requires a degree of transparency
in both decision-making and administration of public resources managed by the justice
sector. Judicial branch accountability also runs vertically, with higher levels of
authority holding subordinate levels accountable through the appeals and disciplinary

processes. Independence and autonomy of the judicial branch demand self-discipline
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to curb abuses and minimize the need for external checks. In emerging democracies,
the judiciary often needs support in achieving self-discipline along with the capacity
for self-governance” [8, p. 7-8].

At the same time, the violation of the mechanism of checks and balances entails
serious consequences in the functioning of the state. Such a situation is possible if one
or all of the elements are violated:

(1) the parity of legislative powers among the legislative, executive and judicial
branches;

(2) with a formal balance of powers, there is an informal influence of some of
the branches of government.

When all the fullness of power is concentrated in the executive power, the
legislative power loses he ability to influence the executive by passing laws, the
judiciary does not have the power to influence the executive branch by considering
complaints about actions, inaction or decisions, then there is a huge risk of dictatorship
formation and the usurpation of power (the individuality of the manifestation of
consequences depends on the form of government, legal tradition, territorial location
of the country, etc.).

Focusing the fullness of power in the legislative branch with a weak executive
and judicial branch will lead to non-compliance with laws and the inability for the
population of a particular country to protect their rights.

Breaking the mechanism of checks and balances through the formation of a
strong and independent judiciary is probably extremely rare. At the same time,
theoretically, a possible abuse of power by the courts and the actual implementation of
legislative functions through the adoption of judicial decisions.

At the same time, | am convinced that the most dangerous manifestation of the
violation of the analyzed mechanism in the context of imbalance due to strong
executive power. And there is probably no excessive independence of the judiciary.
Everyone can remember the attempts of the ex-President of the United States, Donald

Trump, to crush many directions in US policy, and how the US Supreme Court
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promptly and effectively resolved the issue of the rights and obligations of the ex-
President and the legality of the acts he adopted.

Positive bureaucratization of administrative procedures. | first heard about the
idea of a positive bureaucratic context in a discussion between Professor Tom Ginsburg
and Professor Thomas Mclnerney about how to preserve constitutional democracy [6].
At first, the idea of bureaucracy as a positive phenomenon can sound very strange and
unexpected. But continuing to reflect on this issue, we come to the intermediate
conclusion that common understanding of the bureaucracy and its role in the "life" of
a democratic state is very superficial and one-sided. It is not for nothing that Professor
Thomas Mclnerney noticed during the aforementioned discussion that usually negative
things are said about bureaucracy.

"Bureaucratia was established in the wake of Napoleon's defeat when it adopted
Bentham's Constitutional Code, which was subsequently revised by Max Weber, Hans
Kelsen and Herbert Hart" [1].

"Max Weber extolled virtues of modern bureaucratic form of organization as
they are grounded in legal-rational authority. This form of authority, Weber maintains,
is far superior to the other forms of authority—traditional and charismatic. It is the
legal-rational character of the bureaucracy that is supposed to determine the overall
form and content of organization in the modern context. The rules, regulations,
procedures, written documentation, impersonal norms, neutrality, anonymity, non-
political criterion of selection, training—all are expected to contribute to the
strengthening of legal-rationality" [5].

In fact, the nature of bureaucracy is not as obvious as it seems at first glance, and
its manifestation does not have an exclusively negative context. It should be assumed,
idealizing, that perhaps the most widespread formalized manifestation of the rule of
law is legislation and legality as such. The desire to settle relations by written
standardization of certain of the most important rules of conduct in the legislature has
come in our time since ancient Rome. The regulation of legal relations with the state
in itself is not something negative, but rather a positive phenomenon aimed at, on the

one hand, creating uniform, unified, transparent rules for human interaction with the
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state, on the other hand, thus limiting the state as a bearer of power and minimizing the
likelihood of possible abuse of authority.

This, in a way, gives rise to legal certainty and the ability to predict the positive
and negative effects of interaction with the state. Moreover, such regulated procedures
give reason to believe that the state, outside the regulated procedures, will not break
into anyone's home or act in any other illegal way.

Technically, such formalized administrative rules are abstract and designed for
many situations in life. At the same time, the procedure is being improved more and
more in order to satisfy the interests of as many users of the same type of administrative
services. In modern conditions of globalization, a huge number of intersecting legal
norms, rules and procedures of different levels (national, supranational, international),
each individual state is obliged to create conditions when the provision of certain
administrative services, on the one hand, will be as efficient as possible, on the other
hand, maximally protected from vulnerabilities, violations of human rights (and the
rights of third parties), covering the maximum number of variations in everyday
situations.

Of course, at some stage of the complexity of the existing system, for certain
groups of people, this or that administrative procedure will seem overly formalized,
unreasonably complicated. Moreover, the state itself will be accused of bureaucracy,
that it creates procedures that do not pursue the embodiment and implementation of the
rule of law for every person. But a situation of bureaucracy is inevitable.

The negative effect in the eyes of people is intensified even more if we take into
account the data obtained in the framework of sociological studies in law, which claim
that the effect of bureaucracy is intensified by the fact that employees of such state
bodies, acting in a standardized and algorithmic manner every day, lose their flexibility
of thinking and individual approach. In the words of Stanley Milgram, we are already
talking about an "agency personality" who can work only in a formulaic way.

So, what do we have as a result of the functioning of bureaucratic procedures
and "bureaucrats” (as a conditional group performing such functions)? First, we have

an algorithmized and standardized performance of state functions with coverage of the
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maximum number of situations in life (positive effect). Secondly, the complexity of
multi-level and diverse regulation (with the goal of taking into account as many
everyday situations as possible) leads to excessive and sometimes meaningless
regulation, which leads to the formalism of a number of formalism. Thirdly, it cannot
be excluded, in the process of creating or performing such administrative procedures,
cases of abuse of authority.

How can the negative consequences of excessive formalization (or bureaucracy)
be minimized? Obviously, theoretically, the most effective way to take into account
the individual case in a specific situation and minimize bureaucracy would be the direct
application of the concept of the rule of law and the application of the principle of
proportionality between the required degree of formalized procedure and the
individuality of the situation. In fact, a deviation from unnecessary (in the opinion of
the executor of the administrative procedure) elements of the formalized procedure.
But here another question arises: how to practically limit the need for an individual
deviation from the formalization of the procedure and the fact of unreasonable
departure from formalization for one or another illegal purpose. Weighing the positive
result and the potential negative consequences, it would be more reasonable to inherit
the bureaucratic procedure, while hearing reproaches of bureaucracy from time to time,
than risk violation of human rights.

Thus, bureaucracy is a formalization, abstractness and algorithmic nature of
administrative procedures. Although it has a politically negative context, it is oriented
towards the realization of human rights and is a necessary component (through a proper
procedure) of the rule of law. At the same time, the embodiment of bureaucratic
elements entails not only achieving the desired and necessary legal goal, but also has
negative consequences in the form of excessive regulation, which, nevertheless, has a
compensatory mechanism aimed at the inadmissibility of human rights violations.

Administrative discretion. The complexity of life is necessarily reflected in the
complexity of law, as a universal regulator of a certain part of human life. Pursuing the
goal of ensuring protection of the most important spheres of human endeavor, while

ensuring, at the same time, a certain level of legal certainty, the legislator seeks to most
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clearly, consistently and accurately reflect the legal regulation. But, obviously, given
the abstract nature of legal norms and rules, it is impossible to regulate everything in
detail. And the legislator resorts to regulation when, in a specific situation, the law
enforcement officer can choose among the set of behavioral options proposed by the
law the one that most suits the situation and protects human rights (or limits it
proportionally and sufficiently to the seriousness of the offense). In such a situation,
the law enforcement officer has administrative discretion.

Also, the need for the implementation of discretionary powers arises when the
formulation of a legislative provision or the stages of a particular legal procedure is not
clear, can be interpreted in different ways.

The problem of using discretionary powers is quite serious. And it consists in
the fact that granting freedom to a law enforcement officer while making a decision is
fraught with violations of any order, from unreasonable refusals to grant certain rights
to unreasonable granting of appropriate rights to people who do not have the right to
do so. And the severity of such violations can increase in inverse proportion to the
economic and legal level of development of the country.

Conclusion and proposal. Ensuring the rule of law requires a well-thought-out,
optimized and functionally effective institutional framework that is able not only to
take positive obligations, but also to effectively implement and protect rights within
the perimeter of the "state-human”, "state-citizen™ relationship.

Public authorities must have institutional capacity that is based on:

(1) a normatively regulated and transparent procedure for the selection of
employees with an emphasis on professionalism and integrity;

(2) clearly defined powers of the state body in legislation;

(3) accountability of the state body to higher authorities;

(4) independence of the state body in matters of performing the assigned
functions;

(5) a prescribed and effective procedure for prosecution;

(6) functioning of the mechanism of checks and balances;

(7) adequate funding. The lack of this makes government agencies vulnerable.
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The mechanism of checks and balances ensures the balance of state branches of
government, which is a manifestation of the distribution of power in a democratic state.
The violation of this mechanism occurs when there are

(1) a breach of parity of legislative powers among the legislative, executive and
judicial branches;

(2) an informal influence of some of the branches of government, even though
formal balance of powers is prescribed by law.

As for bureaucracy, it is a neutral phenomenon by itself. The positive
bureaucratization of administrative procedures takes place when its objectives are to
cover the maximum number of everyday situations and to avoid human rights
infringements by creating uniform procedural rules. An excessive and sometimes
meaningless regulation, cases of abuse of power and inflexible behavior of government
employees create a negative undertone to bureaucracy, which, however, can be
minimized.

Administrative discretion is a zone of freedom of a law enforcement officer
(limited by the rule of law) aimed at overcoming possible gaps in the plane of law
enforcement by interpreting the circumstances of the case and choosing one of the
options for behavior (decision) provided for in the law. At the same time, discretionary
powers could be used by an authorized person with illegal purposes that slows down

the development of the state and causes harm to establishing the rule of law.
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